


and expulsion, and is deemed in violation of the “STANDARDS OF CONDUCT,” for 



For your information, use of campus e-mail, the Internet, or networks for the 
following purposes have been subject to criminal, civil, and/or university sanctions 
at other institutions: 
 
[…] 
 
Messages deemed offensive to the receiver because of their pointlessly hateful, 
obscene, harassing, or libelous content. 

 
Like the Standards of Conduct, this policy is both overbroad and vague. Under First 
Amendment precedents spanning decades, most “cruel,” “crude,” and “offensive” speech is 
entitled to protection. Consider, for example, the Supreme Court’s pronouncement in 
Texas v. Johnson that “[i]f there is a bedrock principle underlying the First Amendment, it 
is that the government may not prohibit the expression of an idea simply because society 
finds the idea itself offensive or disagreeable.” Texas v. Johnson, 491 U.S. 397, 414 (1989). In 
a case concerning similar campus restrictions, the Court declared that “the mere 
dissemination of ideas—no matter how offensive to good taste—on a state university 
campus may not be shut off in the name alone of ‘conventions of decency.’” Papish v. Board 
of Curators of the University of Missouri, 410 U.S. 667, 670 (1973). As a public institution of 
higher education, Troy is fully bound to follow these precedents and thus to remove its ban 
on “cruel,” “crude,” and “offensive” expression. 
 
The policy also fails to explain or illustrate what constitutes “[c]ruelty,” “crudity,” and 



 
For purposes of Troy University’s policy, harassment is any comments or conduct 
consisting of words or actions that are unwelcome or offensive to a person in 
relation to sex, race, age, religion, national origin, color, marital status, pregnancy, 
disability or veteran’s status. 

[…] 

Examples of harassment include gestures, remarks, jokes, taunting, innuendo, 
display of offensive materials, threats, imposition of academic penalties, hazing, 
stalking, shunning or exclusion related to the discriminatory or harassing grounds. 

This speech code restricts such protected expression as “words or actions that are 
unwelcome or offensive to a person in relation to” listed personal characteristics, as well as 
“gestures, remarks, jokes, taunting, innuendo, [and] display of offensive materials.” As 
previously discussed, speech that is merely “unwelcome” or “offensive” to a person on the 
basis of a trait such as gender or race is almost always protected under the First 
Amendment, and thus may not be prohibited by a public university such as Troy.   
 
With respect to the examples provided in this policy, it is not clear whether these forms of 
expression must be “related to the discriminatory or harassing grounds” in order to be 
actionable, or whether simply all such speech is prohibited. Likewise, it is unclear what the 
university intends by its ban on “shunning or exclusion related to the discriminatory or 
harassing grounds.” These ambiguities will leave students understandably confused as to 
their speech rights at Troy, and likely renders the policy both overbroad and vague under 
First Amendment standards. After all, even “taunting” and “innuendo” that offends 
someone else is almost always protected by the First Amendment. Consider, for instance, 
the Supreme Court’s famous decision in Hustler v. Falwell, 485 U.S. 46 (1988), in which it 
upheld Hustler magazine’s right, under the First Amendment, to publish a satirical 
advertisement suggesting that the Reverend Jerry Falwell lost his virginity to his own 
mother in an outhouse. Troy’s policy untenably threatens not only this type of satire and 
humor, but many other forms of “jokes,” “innuendo,” and speech that someone may 
subjectively find “offensive.” 
 
In place of its problematic definition of harassment and the subsequent examples, the 
university would be better served by incorporating the Supreme Court’s controlling 
standard for student-on-student (or peer) harassment in the educational setting into this 
and any other policy addressing peer harassment. In Davis v. Monroe County Board of 
Education, 526 U.S. 629, 651 (1999), the Court established that peer harassment in the 
educational context is only that conduct which is “so severe, pervasive, and objectively 
offensive, and that so undermines and detracts from the victims’ educational experience, 
that the victim-students are effectively denied equal access to an institution’s resources 
and opportunities.” By definition, this is an exacting, speech-protective standard, and only 
a policy meeting this standard is permissible at a public university such as Troy. Moreover, 



as the Court’s only decision to date regarding the substantive definition of peer 
harassment, Davis is controlling on this issue. 
 
IV.  Student Handbook: Sexual Harassment 
 
This policy provides, in pertinent part: 
 

Sexual harassment as defined by this policy includes unwelcome sexual advances, 
requests for sexual favors, and any other verbal, graphic, or physical conduct. If 
these events are of sexual nature it constitutes sexual harassment when submission 
to, or rejection of this conduct explicitly or implicitly, affects an individual’s 
employment or educational experience, unreasonably interferes with an 
individual’s work performance or academic performance, or creates an intimidating, 
hostile, or offensive work or educational environment. 
 
Sexual harassment can occur in a variety of circumstances, including but not limited 
to the following: […] Derogatory or demeaning comments about gender, whether 
sexual or not […] Name calling, relating stories, gossip, comments, or jokes that may 
be derogatory toward a particular sex. 

 
This policy threatens students’ free speech rights by defining sexual harassment, in part, as 
any “verbal … conduct” of a sexual nature. While the policy goes on to clarify that verbal 
conduct will constitute sexual harassment if it “creates an intimidating, hostile, or 
offensive work or educational environment,” the policy is likely to chill the speech of 
students confused by its broad terms. Moreover, even speech of a “sexual nature” that 
another person subjectively deems to be “offensive” will often be protected under the First 
Amendment. For example, a student could find himself or herself charged under this policy 
for merely participating in classroom discussion about literature such as Lady Chatterley’s 
Lover or A Catcher in the Rye. After all, those texts touch upon sexual themes, meaning that 
a fellow student complaining that the discussion is “offensive” to him or her could trigger 
university action under this policy. Rather than threaten protected speech under such 
subjective interpretations, Troy would be better served incorporating the Supreme Court’s 
Davis standard—including its crucial element of objective offense—into this policy.  
 
The First Amendment problems presented by this policy are made even more evident by 
the listed examples of sexual harassment, which include “[d]erogatory or demeaning 
comments about gender, whether sexual or not,” as well as “[n]ame calling, relating stories, 
gossip, comments, or jokes that may be derogatory toward a particular sex.” These 
examples encompass much protected expression and make clear that FIRE’s free speech 
concerns about the policy are far from theoretical. Indeed, it is deeply chilling to suggest to 
students that certain categories of speech are simply prohibited across the board, 
irrespective of whether they meet the legal standard for peer harassment in the educational 
context. Again, it would be prudent for the university to adopt the Davis definition as its 
controlling standard for peer harassment (including sexual harassment), and to clarify that 
any stated examples of peer harassment will be actionable only if they are part of a pattern 



of conduct that rises to the level of the 



explained in FIRE’s analysis. FIRE would be happy to work with Troy students and 
administrators to make these policy changes, and we stand by ready to help at any time. 


