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constitutionality of the above-UHIHUHQFHG�SROLFLHV�DQG�WKHLU�DSSOLFDWLRQ�WR�SODLQWLIIV¶�HYHQWV���

Specifically, plainWLIIV�DVVHUW�WKH�IROORZLQJ�IRXU�&ODLPV�IRU�5HOLHI������³9LRODWLRQ�RI�WKH�)LUVW�

$PHQGPHQW�5LJKW�WR�)UHHGRP�RI�([SUHVVLRQ�´�����³)LUVW�$PHQGPHQW�5HWDOLDWLRQ�´�����

³9LRODWLRQ�RI�WKH�)RXUWHHQWK�$PHQGPHQW�5LJKW�WR�'XH�3URFHVV�´�DQG�����³9LRODWLRQ�RI�WKH�

FourteeQWK�$PHQGPHQW�5LJKW�WR�(TXDO�3URWHFWLRQ�´��%\�WKH�LQVWDQW�PRWLRQ��GHIHQGDQWV�

move to dismiss the FAC in its entirety, pursuant to Rule 12(b)(6) of the Federal Rules of 

Civil Procedure. 

LEGAL STANDARD 

'LVPLVVDO�XQGHU�5XOH����E�����RI�WKH�)HGHUDO�5XOHV�RI�&LYLO�3URFHGXUH�³FDQ�EH�

based on the lack of a cognizable legal theory or the absence of sufficient facts alleged 

XQGHU�D�FRJQL]DEOH�OHJDO�WKHRU\�´��See %DOLVWUHUL�Y��3DFLILFD�3ROLFH�'HS¶W, 901 F.2d 696, 

������WK�&LU����������5XOH���D������KRZHYHU��³UHTXLUHV�RQO\�µD�VKRUW�DQG�SODLQ�VWDWHPHQW�RI�

WKH�FODLP�VKRZLQJ�WKDW�WKH�SOHDGHU�LV�HQWLWOHG�WR�UHOLHI�¶´��See Bell Atlantic Corp. v. 

Twombly, 550 U.S. 544, 555 (2007) (quoting Fed. R. Civ. P. 8(a)(2)).  ConsHTXHQWO\��³D�

complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual 

DOOHJDWLRQV�´��See id���1RQHWKHOHVV��³D�SODLQWLII¶V�REOLJDWLRQ�WR�SURYLGH�WKH�JURXQGV�RI�KLV�

entitlement to relief requires more than labels and conclusions, and a formulaic recitation 

RI�WKH�HOHPHQWV�RI�D�FDXVH�RI�DFWLRQ�ZLOO�QRW�GR�´��See id
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7KH�&RXUW�QH[W�DGGUHVVHV�SODLQWLIIV¶�IDFLDO�FKDOOHQJHV�WR�HDFK�RI�WKH�DERYe-

described policies. 

a. High-Profile Speaker Policy 

Plaintiffs contend the HPSP impermissibly restricts protected speech by affording 

8QLYHUVLW\�RIILFLDOV�³XQEULGOHG�GLVFUHWLRQ´�WR�LPSRVH�WLPH��SODFH��DQG�PDQQHU�UHVWULFWLRQV�

on the Horowitz and Coulter events.6   

In support thereof, plaintiffs DOOHJH�WKH�+363��DQ�³XQZULWWHQ�DQG unSXEOLVKHG´ 

policy (see FAC ¶ 2), required all events inYROYLQJ�³KLJK-SURILOH´�VSHDNHUV WR�³FRQFOXGH�E\�

�����S�P�´�DQG�EH�KHOG�LQ�³VHFXUDEOH´�ORFDWLRQV (see id. ¶ 56), and, further, enabled 

8QLYHUVLW\�RIILFLDOV�WR�LPSRVH�³VHFXULW\�IHH>V@�������DV�D�PDWWHU�RI�discretion´��see id. ¶ 69).  

Additionally, plaintiffs allege, ³Qeither the University nor [d]efendants . . . set forth the 

exact nature and scope of the [HPSP], despite requests from [p]laintiffs,´ RU�³SURYLd[ed] 

any criteria making clear who [was] FRQVLGHUHG�D�µKLJK-SURILOH¶�VSHDNHU>�@�������WR�ZKRP�>WKH�

HPSP] [had] been applied[,] . . . or what, if anything, render[ed] a particular venue . . . 

µVHFXUDEOH�¶´���See id. ¶ 56.) 

At the hearing, defendants, citing dicta in Ward v. Rock Against Racism, 491 U.S. 

781 (1989), argued, for the first time, that an ³XQEULGOHG�GLVFUHWLRQ´�challenge is improper 

where, as here, the challenged policy does not afford discretion to deny expressive 

activity, but only to impose time, place, and manner restriction on such activity.  See id. at 

793-����QRWLQJ�³LW�LV�RSHQ�WR�TXHVWLRQ´�ZKHWKHU claim based on discretion to regulate, but 

not to GHQ\��VSHHFK�FDQ�VXSSRUW�IDFLDO�FKDOOHQJH��IXUWKHU�QRWLQJ�³>R@XU�FDses permitting 

facial challenges . . . have generally involved licensing schemes that ves[t] unbridled 

discretion . . . to permit or deny expressive activity´) (internal quotation and citation 

                                            
6 To the extent plaintiffs 
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omitted) (second alteration in original).    

The Ninth Circuit, however, has permitted facial challenges based solely on time, 

place, and manner restrictions, 
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the three challenged criteria XVHG�WR�GHILQH�WKH�WHUP�³0DMRU�(YHQW´�are sufficiently 

definite.10  Although the Court questioned the constitutionality of the remaining criterion, 

E\�ZKLFK�³0DMRU�(YHQW´�LV defined DV�DQ�HYHQW�IRU�ZKLFK�³>D@XWKRUL]HG�campus officials 

determine that the complexity of the event requires the involvement of more than one 

FDPSXV�DGPLQLVWUDWLYH�XQLW´��see FAC Ex. L at 2) �KHUHLQDIWHU��³&RPSOH[LW\�3URYLVLRQ´�, 

SODLQWLIIV¶�IDFLDO�FKDOOHQJH��WR�WKH�H[WHQW�EDVHG�WKHUHRQ��nonetheless is unavailing for two 

reasons.  First, as discussed in Section E, defendants are entitled to qualified immunity 

as to any claim for damages resulting from GHIHQGDQWV¶ implementation of said criterion.  

Second, pODLQWLIIV¶�FODLPV�IRU�GHFODUDWRU\ and injunctive relief thereon are moot, as, on 

January 9, 2018, the University issued a final version of the MEP �³-DQXDU\���SROLF\´�,11 in 

which the Complexity Provision has been revised. See Outdoor Media, 506 F.3d at 901, 

907 (KROGLQJ�SODLQWLII¶V�GHFODUatory and injunctive relief claims rendered moot by repeal of 

ordinance); see also ASU Students For Life v. Crow������)��$SS¶x 156, 158 (9th Cir. 

2009) �KROGLQJ�SODLQWLII¶V�FODLPV�IRU�GHFODUDWRU\�DQG�LQMXQFWLYH�UHOLHI�UHQGHUHG�PRRW�E\�

XQLYHUVLW\¶V�LVVXDQFH�RI�³UHYLV>HG@´�SROLF\).12 

(2) Overbreadth 

$�IDFLDO�FKDOOHQJH�PD\�EH�EURXJKW��DQG�D�SROLF\�³invalidated as overbroad[,] if a 

substantial number of its applications are unconstitutional, judged in relation to the 

                                            
10 7KH�&RXUW�IRXQG�VXIILFLHQWO\�GHILQLWH�WKH�IROORZLQJ�WZR�FULWHULD������³$XWKRUL]HG�

campus officials determine that the event is likely to significantly affect campus safety 
and security (based on assessment from the University of California Police Department, 
hereafter UCPD) or significantly affects campus services (including kiosk guards, service 
URDGV��RU�SDUNLQJ�´��DQG�(2) ³$XWKRUL]HG�FDPSXV�RIILFLDOV�GHWHUPLQH�WKDW�WKH�HYHQW�KDV�D�
substantial likelihood of inte
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YiaQQRSRXORV��³D�Fontentious conservative writer >DQG@�VSHDNHU�´�REWDLQHG�³DOO�QHFHVVDU\�
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304, of what conduct fDOOV�ZLWKLQ�WKH�SROLF\¶V�VFRSH� 

Accordingly, to the extent SODLQWLIIV¶�7KLUG�&ODLP�IRU�5HOLHI�LV�EDVHG�RQ�D�FKDOOHQJH�

to the HPSP, 
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FRQVWLWXWLRQDOLW\�³EH\RQG�GHEDWH�´��See id.; Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011) 

�KROGLQJ�TXDOLILHG�LPPXQLW\�³JLYHV�JRYHUQPHQW�RIILFLDOV�EUHDWKLQJ�URRP�WR�PDNH�

reasonable but mistaken judgments about open questions of law´); see also Reichle v. 

Howards, 566 U.S. 658, 664 (2012) �KROGLQJ�³courts may grant qualified immunity on the 

JURXQG�WKDW�D�SXUSRUWHG�ULJKW�ZDV�QRW�µFOHDUO\�HVWDEOLVKHG¶�E\�SULRU�FDVH�ODZ��ZLWKRXW�

resolving the often more difficult question whether the purported right exists at all´�� 

$V�WR�SODLQWLIIV¶�UHPDLQLQJ�FODLPV��Dlthough thH�6XSUHPH�&RXUW�KDV�³VWUHVVHG�WKH�

LPSRUWDQFH�RI�UHVROYLQJ�LPPXQLW\�TXHVWLRQV�DW�WKH�HDUOLHVW�SRVVLEOH�VWDJH�LQ�OLWLJDWLRQ�´�

see
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Accordingly, plaintiffs¶ claim for punitive damages is subject to dismissal. 

CONCLUSION 

 For the reasons set forth above, GHIHQGDQWV¶�PRWLRQ�is hereby GRANTED in part 

and DENIED in part as follows: 

����$V�WR�SODLQWLIIV¶�First Claim for Relief, to the extent such claim is based on a 

facial challenge to the MEP, the motion is hereby GRANTED, and, to the extent such 

claim is based on a facial challenge to the HPSP, and asserts an as-applied challenge to 

the HPSP and MEP predicated on the alleged unreasonableness of the restrictions 

imposed, the motion is hereby DENIED.  

2.  $V�WR�SODLQWLIIV¶ Second Claim for Relief, the motion to dismiss is hereby 

GRANTED. 

3.  $V�WR�SODLQWLIIV¶�7KLUG�&ODLP�IRU�5HOLHI��to the extent such claim is based on a 

challenge to the MEP, the motion is hereby GRANTED, and, to the extent such claim is 

based on a challenge to the HPSP, the motion is hereby DENIED.  

4���$V�WR�SODLQWLIIV¶�Fourth Claim for Relief, to the extent such claim is based on the 

Fox and Echaveste events, the motion is hereby GRANTED, and, to the extent such 

claim is based on the Sotomayor event, the motion is hereby DENIED. 

5.  As to plaintiffs claim for punitive damages, the motion is hereby GRANTED. 

IT IS SO ORDERED 

 

Dated: April 25, 2018   

 MAXINE M. CHESNEY 
 United States District Judge 
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