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constitutionality of the above-UHIHIHQFHG SRILFLHV DQG WKHLU DSSILFDILRQ ¥R SIDLQILIV{ HYHQIV
Specifically, plainiLlV DVVHUINIKH IRIRZLQJ IRXU &IDLPV IRU SHIHI SOLRIDILRQ RIIKH )LUVH
$PHQGPHQI 5LIKI IR YUHHGRP Rl ([SUHVVIRQ ~  3)LVI SPHQGPHQI SHIDIDIRQ *
3OLRIDILRQ RI IKH )RXUWHHQIK $PHQGPHQI SLIKWIR = XH 3URFHVV ~ DQG 39(RIDILRQ RI'WKH
FourteeQIK $PHQGPHQI 5LIKI IR (TXDI 3URIHFILRQ ~ %\ IKH LQVIDQI PRILRQ GHIHQGDQIV
move to dismiss the FAC in its entirety, pursuant to Rule 12(b)(6) of the Federal Rules of
Civil Procedure.
LEGAL STANDARD

" lVPLVVDI XQGHU S5XIH E RIIKH )HGHUDI 5X0HV Rl &LYL) 3URFHGXUH 3FDQ EH

based on the lack of a cognizable legal theory or the absence of sufficient facts alleged

XQGHU D FRJIQL]DE(H (HJID0 WKHRU\ ~ See %DILVIUHUL Y 3DFLILFD 3RILFH " HSTi, 901 F.2d 696,

IK &LU 5XH D KRZHYHU SUHTXLWHV RQI\ D VKRUI DQG SIDLQ VIDIHPHQI RI
IKH FIDLP VKRZLQJ IIKDI {KH SIHDGHU LV HQILWHG IR UHILHI {* See Bell Atlantic Corp. v.

Twombly, 550 U.S. 544, 555 (2007) (quoting Fed. R. Civ. P. 8(a)(2)). ConsHTXHQW\ 3D
complaint attacked by a Rule 12(b)(6) motion to dismiss does not need detailed factual
DWHJDILRQV ~ See id 1RQHIKHIHVV 3D SIDLQILIIYV RELJIDILRQ IR SURYLGH WKH JURXQGV RI KLV
entitlement to relief requires more than labels and conclusions, and a formulaic recitation

RIIKH HHPHQIV RI D FDXVH RI DFILRQ ZLli0 QRIGR ~ See id
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7KH &RXUI QH[I DGGUHVVHV SIDLQILIIV] IDFLD) FKDWHQJHV IR HDFK RI IKH DERYe-

described policies.
a. High-Profile Speaker Policy

Plaintiffs contend the HPSP impermissibly restricts protected speech by affording
8QLYHUVLIN RIILFDIV 3XQEUGIHG GLVFUHILRQ™ IR LPSRVH iLPH SIDFH DQG PDQQHU UHVIULFILRQV
on the Horowitz and Coulter events.®

In support thereof, plaintiffs DOHJH IKH +363 DQ 3XQZUHQ DQG unSXENVKHG"
policy (see FAC 1 2), required all events inYRIYLQJ 3KLJIK-SURIWH" VSHDNHUV IR 3FRQFIXGH E\

S P " DQG EH KHIG LQ 3VHFXUDE(H" (RFDILRQV (see id. 1 56), and, further, enabled

8QLYHUVUN RILFLDV IR LPSRVH 3VHFXUUN THH>V( DV D PDIlIHU RI discretion” see id. 1 69).
Additionally, plaintiffs allege, 3Qeither the University nor [d]efendants . . . set forth the
exact nature and scope of the [HPSP], despite requests from [p]laintiffs,” RU 3SURYLd[ed]
any criteria making clear who [was] FRQVIGHUHG D |KLIK-SURILWH{ VSHDNHU> @ IR ZKRP >IKH
HPSP] [had] been applied][,] . . . or what, if anything, render[ed] a particular venue . . .
IVHFXUDEH §  See id. 1 56.)

At the hearing, defendants, citing dicta in Ward v. Rock Against Racism, 491 U.S.

781 (1989), argued, for the first time, that an 3XQEUGIHG GLVFUHILRQ" challenge is improper
where, as here, the challenged policy does not afford discretion to deny expressive
activity, but only to impose time, place, and manner restriction on such activity. See id. at
793-  QRHQJ 3LV RSHQ IR TXHVILRQ™ ZKHIKHU claim based on discretion to regulate, but
not to GHQ\ VSHHFK FDQ VXSSRUI IDFLD) FKDIHQJH IXUIKHU QRILQJ >RiXU FDses permitting
facial challenges . . . have generally involved licensing schemes that ves][t] unbridled

discretion . . . to permit or deny expressive activity’) (internal quotation and citation

® To the extent plaintiffs
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omitted) (second alteration in original).
The Ninth Circuit, however, has permitted facial challenges based solely on time,

place, and manner restrictions,
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the three challenged criteria XVHG IR GHILQH IKH WHUP 3ODIRU (YHQI" are sufficiently
definite.’® Although the Court questioned the constitutionality of the remaining criterion,
E\ ZKLFK 20ODIRU (YHQI' LV defined DV DQ HYHQI IRU ZKLFK 3DiXIKRUJHG campus officials
determine that the complexity of the event requires the involvement of more than one
FDPSXV DGPLQLVIUDILYH XQU~ see FAC Ex. L at 2) KHUHLQDIIHU 3&RPSIH[LIN 3URYLVIRQ" ,
SIDLQILIIVY IDFLDI FKDWHQJH IR IKH H[WHQI EDVHG WKHUHRQ nonetheless is unavailing for two
reasons. First, as discussed in Section E, defendants are entitled to qualified immunity
as to any claim for damages resulting from GHIHQGDQIV] implementation of said criterion.
Second, pDLQILIV] FIDLPV IRU GHFIDUDIRU\ and injunctive relief thereon are moot, as, on
January 9, 2018, the University issued a final version of the MEP 3-DQXDI\  SRIF\" ,"in

which the Complexity Provision has been revised. See Outdoor Media, 506 F.3d at 901,

907 (KRIGLQJ SIDLQILIIYV GHFIDUatory and injunctive relief claims rendered moot by repeal of
ordinance); see also ASU Students For Life v. Crow ) $SSix 156, 158 (9th Cir.

2009) KRIGLQJ SIDLQILHV FIDLPV IRU GHFIDUDIRU\ DQG LQIXQFILYH UHILHI UHQGHUHG PRRW EX
XQLYHUVINV [VWXDQFH RI 3UHYLVSHGE SRILF\).*

(2) Overbreadth
$ IDFLD0 FKDIWHQJH PD\ EH EURXJKI DQG D SRILF\ 3invalidated as overbroad],] if a

substantial number of its applications are unconstitutional, judged in relation to the

10 7KH &RXUI IRXQG VXILFLHQW\ GHILQUH WKH IRNRZLQJ IZR FULIHULD 3BXIKRUJHG
campus officials determine that the event is likely to significantly affect campus safety
and security (based on assessment from the University of California Police Department,
hereafter UCPD) or significantly affects campus services (including kiosk guards, service
URDGV RU SDUNLQJ ~ DQG (2) 3$XIKRIJHG FDPSXV RIILFIDIV GHIHUPLQH KDl IKH HYHQIl KDV D
substantial likelihood of inte
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YiaQQRSRXIRV 3D Fontentious conservative writer >DQG{ VSHDNHU ~ REIDLQHG 3Dl) QHFHVVDU\

14
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304, of what conduct DIV ZUIKLQ WKH SRILF\{V VFRSH
Accordingly, to the extent SIDLQILIV] 7KIUG &IDLP IRV SHIHI LIV EDVHG RQ D FKDWHQJH
to the HPSP,

18
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FRQVILIXILRQDOIN SEH\RQG GHEDIH ~ See id.; Ashcroft v. al-Kidd, 563 U.S. 731, 743 (2011)

KRIGLQJI TXDILILHG LP P XQUN 2JLYHV JRYHUQPHQIl RIILFLDIV EUHDIKLQJ URRP IR PDNH

reasonable but mistaken judgments about open questions of law’); see also Reichle v.

Howards, 566 U.S. 658, 664 (2012) KRIGLQJ 3courts may grant qualified immunity on the
JURXQG WKDW D SXUSRUIHG ULJKW ZDV QRW yFIHDUWN\ HVIDEILVKHG| E\ SULRU FDVH IDZ  ZUIKRXW
resolving the often more difficult question whether the purported right exists at all’

$V IR SIDLQILIIV] UHPDLQLQJ FIDLPV Dlthough thH 6XSUIHPH &RXUI KDV 3VIUHVVHG IIKH
LPSRUIDQFH RI UHVRIYLQJ LP P XQUN\ TXHVILRQV D WKH HDULHVI SRVVLE(H VIDJH LQ (LILJDILRQ ~

see

20
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Accordingly, plaintiffs{ claim for punitive damages is subject to dismissal.
CONCLUSION

For the reasons set forth above, GHIHQGDQIV] PRILRQ is hereby GRANTED in part

and DENIED in part as follows:

$V IR SIDLQILIVY First Claim for Relief, to the extent such claim is based on a
facial challenge to the MEP, the motion is hereby GRANTED, and, to the extent such
claim is based on a facial challenge to the HPSP, and asserts an as-applied challenge to
the HPSP and MEP predicated on the alleged unreasonableness of the restrictions
imposed, the motion is hereby DENIED.

2. $VIR SIDLQILIV] Second Claim for Relief, the motion to dismiss is hereby
GRANTED.

3. $V IR SIDLQILIV] 7KWG &IDLP IRU SHIHI to the extent such claim is based on a
challenge to the MEP, the motion is hereby GRANTED, and, to the extent such claim is
based on a challenge to the HPSP, the motion is hereby DENIED.

4 $VIR SIDLQILIV] Fourth Claim for Relief, to the extent such claim is based on the
Fox and Echaveste events, the motion is hereby GRANTED, and, to the extent such
claim is based on the Sotomayor event, the motion is hereby DENIED.

5. As to plaintiffs claim for punitive damages, the motion is hereby GRANTED.

IT IS SO ORDERED

Dated: April 25, 2018
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