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MEMORANDUM–DECISION and ORDER 
 

 INTRODUCTION 

On Mon
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Title IX of the Education Amendments of 1972 ("Title IX") through procedural irregularities in 

its disciplinary process and its disposal of his own Title IX sexual assault complaint.  At 10:00 

a.m. on Thursday, October 8, 2020, the parties presented oral argument on the question of 

whether that TRO should be converted into a preliminary injunction.  That issue, having been 

fully briefed, will now be decided on the basis of the parties' submissions and oral argument. 

 BACKGROUND 

At all relevant points for this case, Doe has been a student at RPI.  Plaintiff alleges he 

chose 
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Either late in the night of January 22 or early in the morning of January 23, 2020, Roe 

invited Doe to her dorm room again.  Roe claims that she agreed to discuss with plaintiff her 

anger at his having filmed her, which was a conversation that she did not feel comfortable 

having at his off-campus apartment.  Roe Int. 1, p. 
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"about ten seconds" 
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which point plaintiff apparently continued intercourse while asking her if she would like him to 

stop.  Roe Int. 1, p. 7.  Roe responded that she would, and plaintiff continued for a "couple 

more seconds longer" before stopping.  Id. 

On January 27, 2020, Roe's resident advisor informed RPI that a sexual assault had 

allegedly taken place on January 23, 2020.  Dkt. 11-1 ("Hardy Aff."), ¶ 6.  
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appeared steady on the captured footage, although plaintiff paused while climbing the stairs 

for an unknown reason.  Dkt. 10-15, p. 12.   

Doe timely appealed RPI's determination on August 11, 2020, requesting a hearing as 

to his claim's dismissal.  Pl. Appeal p. 2.  In particular, he argued that defendant:  

(1) overlooked facts in Roe's July 17, 2020 interview establishing that he had consumed  

alcohol and smoked marijuana before arriving at Roe's 
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advisor, be it an attorney or a school-provided counselor, to cross-examine witnesses; and 

(8) a limited right to appeal the school's ultimate determination.  See U.S. DEP'T OF EDUC., 

S
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against him, at least under the 2018 policy.  Dkt. 3.  That same day, the Court granted 

plaintiff's TRO.  Dkt. 6.  On October 8, 2020, the Court heard oral argument as to whether the 

TRO should be converted into a preliminary injunction.  Text Minute Entry Dated Oct. 8, 

2020.  All that is left is to decide that issue. 

 LEGAL STANDARD 

The Second Circuit requires a plaintiff seeking a preliminary injunction to prove four 

elements:  "(1) a likelihood of irreparable harm; (2) either a likelihood of success on the merits 

or sufficiently serious questions as to the merits plus a balance of hardships that tips 

decidedly in [the movant's] favor; (3) that the balance of hardships tips in [the movant's] favor 

regardless of the likelihood of success; and (4) that an injunction is in the public interest."2  

Chobani, LLC v. Dannon Co., 157 F. Supp. 3d 190, 199 (N.D.N.Y. 2016) (analyzing changes 

to Second Circuit preliminary injunction standard and comparing existing standards).  The 

movant must make a "clear showing" that each of these elements is met.  Winter v. Nat. Res. 

Def. Council, Inc., 555 U.S. 7, 22 (2008). 

 DISCUSSION 

The principal dispute among the parties is the likelihood of Doe's success on the 

merits of his Title IX claims.  The other requirements for preliminary relief are secondary 

concerns that will be discussed if plaintiff succeeds in showing a likelihood of his success on 

his claims. 

A. Likelihood of Success on the Merits. 

The precise likelihood of success that a plaintiff must show varies depending on 

whether a plaintiff seeks a mandatory injunction, which compels that a defendant act in a 

certain way that alters the status quo, or a prohibitive injunction, which only prevents a 

 
2 The Second Circuit appears to still in the process of formally harmonizing its prior existing standards with the 
four-element test required by the Supreme Court in Winter, 555 U.S. at 20. 
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defendant from following the course it had originally intended and thus maintaining the state 

of affairs at the time the injunction is issued.  Tom Doherty Assocs. v. Saban Ent., Inc., 60 

F.3d 27, 33-34 (2d Cir. 1995). 

A mandatory injunction should be granted "only upon a clear showing that the moving 

party is entitled to the relief requested, or where extreme or very serious damage will result 

from a denial of preliminary relief."  Id. at 34.  In other words, a motion for a mandatory 

injunction requires a showing of "a greater likelihood of success" than for a prohibitive 

injunction.  Id. 

But for a prohibitive injunction, a plaintiff must only "show a greater than fifty percent 

probability of success . . . ."  Citigroup Glob. Mkts., Inc. v. VCG Special Opportunities Master 

Fund Ltd., 598 F.3d 30, 34-35 (2d Cir. 2010).  By extension, prohibitive relief may be 
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Additionally, both Columbia and Menaker suggest that this type of claim is to be 

analogized to the better-explored Title VII claim.  See Menaker
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Such disregard for the inevitable administrative headaches of a multi-procedure 

approach certainly qualifies as evidence of an irregular adjudicative process.  Similarly, the 

Court finds that a school's conscious and voluntary choice to afford a plaintiff, over his 

objection, a lesser standard of due process protections when that school has in place a 

process which affords greater protections, qualifies as an adverse action.  That is precisely 

what RPI did in this case. 

Doe has thus provided ample evidence to demonstrate both the elements of an 

adverse action and an irregular adjudicative process of his prima facie case for RPI's decision 

to follow the 2018 policy instead of its 2020 policy.  Moreover, neither party can seriously 

dispute that plaintiff has been subjected to allegations of sexual misconduct.  Plaintiff has 

thus at the very least established a reasonable probability of success on each of the first 

three elements of a prima facie case of discrimination under Columbia. 

As to the fourth element, although there is little evidence in the record to date that RPI 

has been criticized for reacting inadequately to allegations of sexual misconduct by members 

of one sex, the Second Circuit has noted that "when combined with clear procedural 

irregularities in a university's response to allegations of sexual misconduct, even minimal 

evidence of pressure on the university to act based on invidious stereotypes will permit a 

plausible inference of sex discrimination."  Menaker, 935 F.3d at 33 (emphasis in original).  

Accordingly, and especially given both the frequency and the publicity of universities being 

taken to task on this particular and serious subject, the paucity of evidence as to the fourth 

element at this moment does not meaningfully undermine Doe's probability of success at trial. 

Of course, Doe must still show that gender was a motivating factor in RPI's decision to 

employ the 2018 policy instead of the 2020 policy.  To defendant's point at oral argument, its 

decision to apply the 2018 policy for all sexual misconduct complaints filed
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2020 applies equally to both sexes and does not by itself provide evidence that gender 

played any role, let alone a motivating one, in its action.   

But Doe's evidence of sex discrimination is not so confined as to only include RPI's 

conscious choice not to employ the 2020 rules to his disciplinary hearing
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Education's substantive expertise.  Kisor v. Wilkie, 139 S. Ct. 2400, 2414 (2019) (holding that 

Auer deference for agency's interpretations of agency regulations only applies to "an 

agency's authoritative, expertise-based, fair, or considered judgment" (cleaned up)). 

Doe has the better of this argument for three reasons.  First, even assuming that the 

preamble is entitled to deference, it would not be enforcing the new Title IX rules retroactively 

to use them for hearings occurring after August 14, 2020.  After all, the preamble itself is 

unclear what it means when it discusses retroactivity.   

It could mean, as RPI suggests, that the Department of Education would not sanction 

schools for not applying the new rules to any case where the alleged sexual assault took 

place before they took effect.  But it could just as easily mean that schools would not face 

Department of Education sanctions if they did not reopen previously completed hearings that 

did not follow the new Title IX rules.  After all, if a hearing—Doe's, for example—occurs under 

the new rules after August 14, 2020, from a certain point of view that hearing would apply the 

new rules prospectively because the rules were in effect before the hearing itself took place.  

In other words, defendant's proposed definition of retroactivity is not the only possible 

meaning of the word, and its 
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Moreover, given the logistical problems with that interpretation, the Court is not 

inclined to rally to that position.  Under the OCR post's standard, schools may maintain two 

parallel proceedings until every claim of sexual misconduct allegedly occurring prior to 

August 14, 2020 is resolved.  
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the procedure defendant 
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Similarly, it would be difficult to conceive of a more similarly situated female student to 

Doe than Roe, who was accused of sexual assault stemming from the same night and same 

incident that brought her allegations 
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Calculating the exact monetary value of plaintiff's right to be secure in his belief that his future 

will be decided fairly is a task far beyond this Court's capabilities, and thus plaintiff's argued 

imminent harm is also irreparable.   

C. Balance of Hardships. 

As such, the Court now turns to the balance of the hardships.  Doe argues that the 

equities favor him because delaying RPI from conducting a single disciplinary hearing is a 

small ask to ensure that it is not discriminating against him.  Moreover, he points out that 

defendant has already put the 2020 policy in place and there is little hardship to eventually 

resolving Roe's complaint against him through that mechanism.  

RPI's counterargument is the following:   

To allow an individual found to have violated the Student Sexual Misconduct 
Policy to circumvent any and all university[-]based ramifications and 
sanctions . . . would be an injustice and provide carte blanche for engaging in 
rape, sexual misconduct and sexual harassment without any possibility of 
university[-]based sanction. 
 

Dkt. 10, p. 15 (emphasis added). 

It is troubling enough that defendant frames protections for one individual's due 

process rights, whether that individual be male or female, as inciting campus sexual assault 

on a mass scale.  But far worse is that by its own litigation position defendant seems already 

to be considering plaintiff to be guilty of violating the policy without giving him any opportunity 

to challenge its evidence.  Needless to say, defendant's arguments on this point are 

ill-advised, and do little to demonstrate that the equities do not favor granting plaintiff's 

requested injunction. 

Ultimately, Doe has shown that the balance of the hardships tips decidedly in his favor.  

After all, RPI's interest in punishing those it finds in violation of its sexual misconduct policy 

should be no greater than its interest in ensuring that its accused students are not unjustly 
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punished to their lifelong detriment.  Besides, it is tragically all too likely that more sexual 

assault complaints will follow this one.  Delaying one hearing in light of some sobering 

evidence of discrimination against a male is an insubstantial loss for defendant, and certainly 

not an all-consuming one.  But plaintiff only has one reputation, one career, and one life.   

D. Public Interest. 

"In exercising their sound discretion, courts of equity should pay particular regard [to] 

the public consequences in employing the extraordinary remedy of injunction."  Winter, 555 

U.S. at 24.  Nevertheless, the parties both neglected to address this element.  The Court will 
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disserved by granting Doe's requested injunction.  Quite the contrary.  Thus, plaintiff has 

adequately demonstrated every requisite element of a preliminary injunction, and that 

injunction must follow. 

 CONCLUSION 

The Court understands many of the impulses that may cause a school to favor w
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has threatened his academic future in violation of his rights to equal treatment regardless of 

his sex, a harm that damages cannot make whole.   

Against Doe's protected rights, RPI's showing of the equities amounts to hollow 

portents of rampant sexual assault and the impermissible assumption that plaintiff is already 

guilty despite not having so much as a hearing on a matter of grave import to his future.  

Plaintiff has thus proven eac
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2. 


