
Social Media and Online Speech Rights

Introduction

Americans increasingly rely on online speech to receive their news, communicate with their friends and family, 
explore their interests, and engage in social and political commentary. Social media platforms in particular have 
become vehicles for sharing everything from the mundane details of people’s everyday lives to breaking news.

This is no less true for students and faculty living, working, and studying in the university setting. What are the 
parameters of their freedom of expression online and on social media?

In this module, we’ll discuss what students can expect when they speak online, as well as how they can 
respond productively and effectively to views they find distasteful. We’ll also discuss the proper role of college 
administrators, who can be a resource for students to help guide discussion, without engaging in restrictive 
practices and censorship.

Student Speech Online

Students attending a public university enjoy the full and robust free speech rights protected under the First 
Amendment, including the right to speak online. This right is at its zenith when students are using their personal 
social media accounts, airing their views on their own blogs, posting memes, commenting on news articles, and 
engaging in similar expressive activity.

These are all examples of protected speech, where the university does not have a strong argument in favor of 
regulating the expression and would have a hard time demonstrating that it constitutes institutional speech. 
Whether the commentary takes place on or off campus, on university wi-fi or on other networks, students should 
feel comfortable knowing that their fellow students, faculty members, and administrators recognize and respect 
their freedom of expression.

To cite one example when this did not occur, Fordham University in New York City investigated student Austin Tong 
following student complaints about his Instagram posts in June 2020. In one post, Tong wrote that supporters of 
the Black Lives Matter movement were “hypocrites” because of the “nonchalant societal response” to the death of 
St. Louis police officer David Dorn, killed in the unrest following the killing of George Floyd. 

In another post, Tong, a Chinese-American immigrant, commemorated the anniversary of the Tiananmen Square 
massacre with a photo of himself holding a gun, with the caption “Don’t tread on me.” Fordham quickly found Tong 
responsible for violating policies on “bias and/or hate crimes” and “threats/intimidation,” without so much as a 
hearing.

The matter ultimately led Tong to file an ongoing lawsuit against Fordham. The university is a private institution 
and so it can typically act without First Amendment limitations on its actions. However, it promises freedom of 
expression to its students in official policy. Tong’s case is a clear example of a university responding to controversial 
but protected speech without regard for the speaker’s free speech rights or due process rights.

While the university could not lawfully punish Tong for his posts, it should go without saying that in the age of viral 
content, nothing is consequence-free. Just as your university cannot suspend or punish you for personal opinions 
shared online, it also cannot—and should not—stop other students from criticizing you. That is, after all, the 
exercise of their own free speech rights.
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