CAsSE No. 20-40359

IN THE UNITED STATES COURT OF APPEALS
FOR THE FIFTH CIRCUIT

PRISCILLA VILLARREAL,
Plaintiff-Appellant,
V.

THE CITY OF LAREDO, TEXAS; WEBB COUNTY, TEXAS; ISIDRO R. ALANIZ;
MARISELA JACAMAN; CLAUDIO TREVINO, JR.; JUAN L. Ruiz; DEYANIRA
VILLARREAL; ENEDINA MARTINEZ; ALFREDO GUERRERO; LAURA MONTEMAYOR,;
DoEs 1-2,

Defendants-Appellees.

Appeal from an Order of the United States District Court for the Southern District
of Texas, Laredo Division, The Hon. George P. Kazen, (Dist. Ct. No. 5:19-CV-48)
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CERTIFICATE OF INTERESTED PERSONS AND
CORPORATE DISCLOSURE STATEMENT

CASE No. 20-40359

Villarreal v. City of Laredo
The undersigned counsel of record certifies that the following listed persons
and entities as described in Local Rule 28.2.1 have an interest in the outcome of this
case. These representations are made in order that the judges of this court may
evaluate possible disqualification or recusal.

Person or Entity Connection to Case




MOTION FOR LEAVE TO PARTICIPATE AS AMICUS

Pursuant to Fed. R. App. P. 29(b), amicus respectfully moves for leave to file
a brief as amicus curiae in support of Appellant’s supplemental en banc brief. All
parties were provided with notice of amicus’s intent to file as required under Rule
39(2) and do not object to this motion for leave to file.

Amicus has a fundamental interest in ensuring accountability for public
officials, and as part of its mission, the Cato Institute regularly files amicus briefs in
courts around the country. The Cato Institute has special expertise on defenses
arising under Section 1983 and has filed multiple amicus briefs on this subject, both
in the Supreme Court and in the U.S. Courts of Appeals. Recent cases in which Cato
was granted leave to file amicus briefs in this Court include Ramirez v. Guadarrama,
No. 20-10055 (5th Cir. Mar. 24, 2021); Taylor v. Stevens, 946 F.3d 211 (5th Cir.
2019), and Cole v. Carson, 935 F.3d 444 (5th Cir. 2019) (en banc).

The proposed brief in this case will provide the Court with a unique
perspective that will assist in the resolution of this matter. The brief does not merely
duplicate arguments made in the petition, but rather elaborates on the extent to which
the independent intermediary doctrine is inconsistent with both Supreme Court

precedent and the history of Section 1983.



For the foregoing reasons, amicus respectfully requests that the Court grant
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27(d)(2)(A) because it contains 2059 words, excluding the parts exempted by
Fed. R. App. P. 32(f).

2. This brief complies with the typeface requirements of Fed. R. App. P. 32(a)(5)
and 5th Cir. R. 32.1 and the type-style requirements of Fed. R. App. P. 32(a)(6)
because it has been prepared in a proportionally spaced typeface in 14-point

Times New Roman typeface.

/sl Jay R. Schweikert

December 12, 2022
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CERTIFICATE OF INTERESTED PERSONS AND
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CASE No. 20-40359

Villarreal v. City of Laredo
The undersigned counsel of record certifies that the following listed persons
and entities as described in Local Rule 28.2.1 have an interest in the outcome of this
case. These representations are made in order that the judges of this court may

evaluate possible disqualification or recusal.

Person or Entity Connection to Case
Jay Schweikert Counsel to Amicus
Nicholas DeBenedetto Counsel to Amicus
Cato Institute Amicus curiae

Amicus Cato Institute is a Kansas nonprofit corporation that has no parent
companies, subsidiaries, or affiliates, and does not issue shares to the public.

/sl Jay R. Schweikert
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INTEREST OF AMICUS CURIAE!

The Cato Institute was established in 1977 as a nonpartisan public policy
research foundation dedicated to advancing the principles of individual liberty, free
markets, and limited government. Cato’s Robert A. Levy Center for Constitutional
Studies was established in 1989 to promote the principles of limited constitutional
government that are the foundation of liberty. Toward those ends, Cato publishes
books and studies, conducts conferences, and issues the annual Cato Supreme Court
Review.

Amicus’s interest in this case arises from the lack of legal justification for the
independent intermediary doctrine, the deleterious effect it has on the ability of
people to vindicate their constitutional rights, and the subsequent erosion of
accountability among police officers that the doctrine encourages.

SUMMARY OF THE ARGUMENT

In October 2017, Priscilla Villarreal was arrested for making a routine
journalistic inquiry. Villarreal is a citizen journalist in Laredo, Texas who has gained
a large internet following on her Facebook page where she disseminates information
about local news, including video and livestreams of local crime and traffic

conditions. She has been dubbed one of Laredo’s most popular news sources, and

1 Fed. R. App. P. 29 Statement: No counsel for either party authored this brief in any part. No
person or entity other than amicus made a monetary contribution to its preparation or submission.
No parties object to the filing of this brief.






After filed a habeas corpus petition to secure her release, she sued various
LPD officers, Webb County Prosecutors, Webb County, and the City of Laredo
under 42 U.S.C. 8 1983. The officials sought to dismiss the claims based on qualified
immunity, which was granted by the district court, but a panel of this Court reversed,
finding that the officers violated Villarreal’s clearly established First and Fourth
Amendment rights and therefore were not entitled to qualified immunity. Villarreal’s
supplemental en banc brief explains in detail why that decision was correct—
specifically, that the First Amendment clearly protects the right of people to

peaceably ask public officials for information, Br.
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Circuit and inconsistent with the text and history of Section 1983. The doctrine also

unnecessarily
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citizens
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investigation to determine whether the doctor had violated criminal fraud statutes
and a criminal statute forbidding the interstate shipment of drugs that had not been
approved by the Food and Drug Administration.” Id. at 1304. In response, the doctor
raised a number of claims including a constitutional tort claim that the government
violated the Fourth Amendment when it obtained a criminal search warrant for the
premises of his business “for the apparent ulterior purpose of forcing him out of
business.” Id. at 1309.

This Court opened its analysis of the alleged constitutional tort by
acknowledging the Harlow objective reasonableness standard for qualified

Immunity that was endorsed in Malley. Id.; Peters, supra,

10



11



There are at least three problems with this defense of the “no causation” rule.
First, the precedents with which Hand purported to align included Smith and
Rodriguez, which were decided prior to the Supreme Court’s decision in Malley, and
thus undermined when the Supreme Court stated that it wanted to make “clear” that
the district court’s no causation rationale was inconsistent with its interpretation of
Section 1983. Malley, 475 U.S. at 344 n.7. The “no causation” rationale the district

court adopted was

12
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In this case, this Court should not rely on the independent intermediary
doctrine to reverse the panel’s decision. The panel was correct in its conclusion that
“a reasonably well-trained officer would have understood that arresting a journalist
for merely asking a question clearly violates the First Amendment,” and therefore,
there was no probable cause for Villarreal’s arrest. Villarreal v. City of Laredo, 44
F.4th 363, 375 (5th Cir. 2022). Because there was no probable cause, Judge Ho was
correct to point out that under Malley, the officers are not entitled to qualified
Immunity nor are they shielded from liability under the independent intermediary
doctrine. Id. at 380-81 (Ho, J., concurring). To the extent that this Court reexamines
this issue more broadly, it should reject the “no causation” rule at a fundamental

level because it conflicts with straightforward Supreme Court precedent.

I1.  The Independent Intermediary Doctrine Seriously Impairs Plaintiffs’
Ability to Vindicate Their Rights.

The independent intermediary doctrine erects a number of roadblocks that
stand in the way of plaintiffs seeking a remedy for violations of their constitutional
rights. The doctrine has the practical effects of denying de novo appellate review of
probable cause and preventing Section 1983 plaintiffs from proceeding to trial.
When paired with qualified immunity, the doctrine creates a nearly impenetrable
shield for police officers against liability. The doctrine also asks plaintiffs to satisfy

impossible evidentiary burdens if they have any hope of overcoming the doctrine.

13
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doctrine “creates added protection for officers by cutting off all future reviews of
probable cause after the intermediary becomes involved in the case.” Peters, supra,
at 5, 9. This has the effect of granting police officers a de facto absolute immunity if
they can be shielded from liability in all but the rare circumstances where the officers
act with demonstrable malice or deliberately mislead the intermediary.

The Eighth Circuit case of Snider v. City of Cape Girardeau, 752 F.3d 1149
(8th Cir. 2014), illustrates this point well. In Snider, it was undisputed that the
defendant police officer clearly violated the plaintiff’s First Amendment rights by
arresting him for violating a Missouri statute prohibiting flag desecration. Despite
not receiving qualified immunity, the officer argued that he should nonetheless be
insulated from liability because he was acting pursuant to a warrant. Id. at 1154. The
district court rejected that argument and the Eighth Circuit affirmed. Id. at 1154-57.

The Eighth Circuit identified no malice or misdirection of the intermedia98 Tfq0.0b76 320057

15



Malley, 475 U.S. at 341. If this Court were to adopt Chief Judge Richman’s
dissenting view—that, because this is not a case in which the defendants tainted the
intermediary’s decision-making process, the court should therefore find that the
independent intermediary doctrine applies, Villarreal, 44 F.4th at 390-91 (Richman,
C.J., dissenting)—it would create precisely the outcome that Snider avoided.

The Supreme Court has recognized that “ours is not an ideal system, and it is
possible that a magistrate, working under docket pressures, will fail to perform as a
magistrate should.” Malley, 475 U.S. at 345-46. In this case, as in Snider, the police
approached an intermediary seeking to arrest Villarreal for conduct that is clearly
protected under the First Amendment. The fact that the magistrate also incorrectly
found probable cause should not confer absolute immunity to the officers. “De novo
probable cause determinations require independent review by appellate courts ‘to
maintain control of, and to clarify, the legal principles’ because an appellate court’s
primary function is to be ‘an expositor of [the] law.” Peters, supra, at 55 (quoting
Ornelas v. United States, 517 U.S. 690, 697-98 (1996)). By hewing to Malley’s
objective reasonableness standard, this Court would better safeguard constitutional
rights, maintain doctrinal clarity, and not grant police officers near-total immunity

for violations of constitutional rights.

16
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