
  

Nos. 22-13992 & 22-13994 

In the 
UNITED STATES COURT OF APPEALS 

for the 
ELEVENTH CIRCUIT 

LEROY PERNELL, ET AL., 
Plaintiffs-Appellees, 
v. 

BRIAN LAMB, ET AL., 
Defendants-Appellants. 

 

ADRIANA NOVOA, ET AL., 

Plaintiffs-Appellees, 

v. 

MANNY DIAZ, JR., ET AL., 

Defendants-Appellants. 
 

 

On Appeal from the United States District Court for the Northern  
District of Florida, Nos. 4:22cv304-MW/MAF & 4:22cv324-MW/MAF 

 
 

!"#$%&'%&AMICUS CURIAE&%#"()&*+$,-+$,)&
.*/0$"(&*(('1#*)#',&#,&(233'")&'%&&

*33$..$$(&%'"&*%%#"+*,1$&
 

Marc J. Randazza 
Randazza Legal Group, PLLC 
2 S. Biscayne Boulevard  
Suite 2600 
Miami, FL 33131 
(786) 800-3500



 i

USCA11 Case: 22-13994     Document: 61     Date Filed: 07/07/2023     Page: 2 of 36 



USCA11 Case: 22-13994     Document: 61     Date Filed: 07/07/2023     Page: 3 of 36 



 i 

TABLE OF AUTHORITIES 

CASES

USCA11 Case: 22-13994     Document: 61     Date Filed: 07/07/2023     Page: 4 of 36 



 ii 

Edenfield v. Fane,  
507 U.S. 761 (1993) --------------------------------------------------------------------- 7 

Epperson v. Arkansas,  
393 U.S. 97 (1968) ---------------------------------------------------------------------- 4 

Federal Election Commission v. Wisconsin Right to Life, Inc.,  
551 U.S. 449 (2007) ------------------------------------------------------------------ 5, 6 

Gilles v. Davis,  
427 F.3d 197 (3d Cir. 2005) ----------------------------------------------------------- 18 

Hallandale Professional Fire Fighters Local 2238 v. Hallandale,  
922 F.2d 756 (11th Cir. 1991) -------------------------------------------------------- 23 

Harrell v. Fla. Bar,  
608 F.3d 1241 (11th Cir. 2010) ------------------------------------- 18, 19, 23, 24, 25 

Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n,  
138 S. Ct. 1719 (2018) ------------------------------------------------------------------ 2 

McConnell v. Federal Election Comm’n,  
540 U.S. 93 (2003) ------------------------------------------------------------------- 5, 6 

N.J. Coalition Against War in the Middle E. v. J.M.B. Realty Corp.,  
138 N.J. 326 (1994) -------------------------------------------------------------------- 17 

O’Shea v. Littleton,  
414 U.S. 488 (1974) --------------------------------§ 0 — tlwb t t tlwb aal22tC 12tlaC2b X… P§ tlttw2 §X
1R t t 1R pwRl222Rrgs a rPs 9 §S F§ 0 — tlwb t t tlwb aal22tC 12tlaC2b X… P§ 1R t t 1R .atlRCRp oaaR pp §… fItlttw2 §X
1R t t 1R pr.s w  P§



 iii 

R.J. Reynolds Tobacco Co. v. U.S. Food & Drug Admin.,  
696 F.3d 1205 (D.C. Cir. 2012) -------------------------------------------------------- 9 

Reno v. American Civil Liberties Union,  
521 U.S. 844 (1997) ----------------------------------------------------------------- 9, 10 

Rowe v. Forrester,  
368 F. Supp. 1355 (M.D. Ala. 1974) ------------------------------------------------- 18 

Steffel v. Thompson,  
415 U.S. 452 (1974) --------------------------------------------------------------------- 4 

Susan B. Anthony List v. Driehaus,  
573 U.S. 149 (2014) --------------------------------------------------------------------- 2 

Thompson v. W. States. Med. Ctr.,  
535 U.S. 357 (2002) --------------------------------------------------------------------- 9 

United States v. 12,200-ft Reels of Super 8mm Film,  
409 U.S. 909 (1972) --------------------------------------------------------------------- 2 

United States v. Fox,  
248 F.3d 394 (5th Cir. 2001) ---------------------------------------------------------- 15 

United States v. Mento,  
231 F.3d 912 (4th Cir. 2000) ---------------------------------------------------------- 15 



 iv 

STATUTES 

501(c)(3) of the Internal Revenue Code, 26 U.S.C. § 501 (c)(3) ---------------------- 1 

Bipartisan Campaign Reform Act of 2002 ------------------------------------------- 6, 19 

Cal. Civ. Code § 1746.3 -------------------------------------------------------------------- 8 

Child Pornography Prevention Act of 1996, 18 U.S.C. § 2251 ------------------- 1, 10

!



 1 

INTEREST OF AMICUS CURIAE1 

The First Amendment Lawyers Association (“FALA”) is a not-for-profit or-

ganization comprised of approximately 200 attorneys who routinely represent busi-

nesses and individuals that engage in constitutionally-protected expression. FALA’s 

members advocate against governmental forms of censorship. Member attorneys fre-
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amicus briefs, including to the Supreme Court, on issues pertaining to the First 

Amendment. See, e.g., Masterpiece Cakeshop, Ltd. v. Colo. Civil Rights Comm’n, 

138 S. Ct. 1719 (2018) (amicus brief submitted by FALA); Susan B. Anthony List v. 

Driehaus, 573 U.S. 149 (2014) (amicus brief on the importance of pre-enforcement 

challenges submitted by FALA); City of Littleton v. Z.J. Gifts D-4, LLC, 2004 WL 

199239 (U.S., Jan. 26, 2004) (amicus brief submitted by FALA); United States v. 

12,200-ft Reels of Super 8mm Film, 409 U.S. 909 (1972) (order granting FALA’s 

motion to submit amicus brief). 

Given the nationwide span of their experience and the specialized nature of 

their practices, FALA attorneys can better comment upon the practical application 

of pre-enforcement standing jurisprudence than perhaps any other singular person, 

body, client, or corporate entity. FALA’s members have repeatedly witnessed the 

difficult choices speakers are required to make when faced with a law that possibly 

restricts or even criminalizes their expression. Absent the ability to challenge the 

validity of such laws prior to their threatened enforcement, the clients of FALA 

members would likely engage in self-censorship or, worse, cease their expression 

altogether. Such a result adversely affects the clients of nearly every FALA attorney, 

and contravenes the First Amendment protections FALA members are dedicated to 

preserving. FALA can therefore offer a unique perspective on the valid role that pre-

enforcement facial challenges serve in shaping the Court's free speech jurisprudence. 
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STATEMENT OF THE ISSUES 

1. Whether a plaintiff must separately demonstrate standing for each of 8 con-

cepts, when those concepts appear together as a unified theme within the chal-

lenged statute and where the statute contains viewpoint based prohibitions on 
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a high likelihood of self-censorship and therefore to establish standing, plaintiffs 

merely need to demonstrate that they are subject to the law. 

ARGUMENT 

I. Pre-Enforcement Anticipatory Challenges Serve an Im-
portant Role in Crafting First Amendment Free Speech 
Doctrine. 

Federal courts, including the Supreme Court, have enjoyed a long history of 

permitting speakers to challenge laws restricting their speech in advance of being 

levied with sanctions
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prosecution as the sole means of seeking relief.” Doe v. Bolton, 410 U.S. 179, 188 

(1973). 

As discussed below, anticipatory challenges provide the mechanism to inval-

idate a wide swath of unconstitutional regulations that would otherwise silence pro-

tected expression. It is precisely because pre-enforcement lawsuits provide the vehi-
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anticipatory challenges laid the groundwork for future decisions that protect and pre-
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allowing “direct and spontaneous communication between buyer and seller.” Id. at 

766. 
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was simply too prohibitive to risk. See Stephen E. Siwek, Video Games in the 21st 

Century: The 2010 Report, Entertainment Software Association (2010), available at 

http://www.theesa.com/facts/pdfs/VideoGames21stCentury_2010.pdf. Without the 

opportunity to bring a pre-enforcement challenge, the video game and software in-

dustries would potentially have been silenced. 

Similar restrictions on commercial speech were invalidated in pre-enforce-

ment challenges brought by the pharmacy industry, Thompson v. W. States. Med. 

Ctr., 535 U.S. 357, 360 (2002); the alcohol industry, 44 Liquormart, 
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patently offensive messages in a manner that is available to a person under 18 years 

of age.” Id. at 859. The Court permitted the plaintiffs’ First Amendment challenge 

to proceed without requiring proof that they faced imminent, real, and likely prose-

cution. The plaintiffs’ ability to challenge the statute prior to its enforcement was 

significant, because the Court ultimately invalidated the provisions in question. Id. 

at 885 (“The interest in encouraging freedom of expression in a democratic society 

outweighs any theoretical but unproven benefit of censorship.”); see also Playboy 

Entertainment, 529 U.S. at 826-27. 

Similarly, in Ashcroft v. Free Speech Coalition, 535 U.S. 234, 243 (2002), the 

Supreme Court permitted plaintiffs to bring a First Amendment facial challenge to 

provisions of the Child Pornography Prevention Act of 1996, 18 U.S.C. § 2251 et 

seq. (“CPPA”), that prohibited the possession or distribution of sexually explicit im-

ages that appeared to depict minors, even if the images were in fact produced without 

using minors. Id. at 239. The Court allowed the plaintiffs to proceed with their chal-

lenge - without having to prove an imminent threat of prosecution - because “a law 

imposing criminal penalties on protected speech is a stark example of speech sup-

pression.” Id. at 244. And as the Court pointed out, “few legitimate … speakers … 

would risk distributing [material] in or near the uncertain reach of this law.” Id. As 
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In both the ACLU and Free Speech Coalition cases, online expression was 

protected from government censorship directly because the plaintiffs were permitted 
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making any eventual relief “too little too late.” Id. at 758. In this event, opportunities 

for speech will have been permanently lost. Id. 

Watchtower Bible & Tract Soc’y of New York, Inc. v. Village of Stratton, 536 

U.S. 150 (2002), involved a Village of Stratton ordinance which made it a misde-

meanor to engage in door-to-door advocacy for any “cause” without first registering 

for and receiving a permit from the office of the mayor. Village of Stratton, Ohio 

Ordinance § 1998-5; Watchtower Bible, 536 U.S. at 165-66. The ordinance also re-

quired that a permit bearing the permit-holder’s name be carried on one’s person and 

be produced upon demand by police or residents. Id. A group of Jehovah’s Witnesses 

mounted a pre-enforcement facial challenge on First Amendment grounds, alleging 

that the ordinance interfered with their protected free speech and exercise rights. Id. 

at 153. The Court agreed. Id. at 150. Considering the ordinance as it applied to reli-

gious proselytizing, anonymous political speech, and the distribution of handbills, 

the Court found: 1) that the ordinance necessarily resulted in surrender of anonymity; 

2) that the permitting requirements imposed an objective burden on religious and 

political speech; 3) that the ordinance effectively banned a significant amount of 

spontaneous speech; and 4) that the ordinance was not narrowly tailored to the vil-

lage’s interest in protecting the privacy of residents or preventing fraud and crime. 

Id. 
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The Florida law here also burdens speech, effectively bans a significant 

amount of spontaneous speech, and is not narrowly tailored to any legitimate state 
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transactions is likely to have an overall impact on commerce as well. See Virginia 

State Bd. of Pharmacy v. Virginia Citizens Consumer Council, Inc., 425 U.S. 748, 

765 (1976). 

Moreover, as was the case with the statute invalidated in Free Speech Coali-

tion, 535 U.S. 234, speakers could fail to time the filing of their lawsuits appropri-

ately and could instead wind up being criminally prosecuted under unconstitutional 

laws. Prior to the Free Speech Coalition decision, several individuals had been 

charged with and convicted of federal felonies for violating the act. See, e.g., United 

States v. Fox, 248 F.3d 394,398-99 (5th Cir. 2001); United States v. Mento, 231 F.3d 

912 (4th Cir. 2000). These individuals shouldered the weighty burden of defending 

themselves against unconstitutional criminal charges, as well as serving prison sen-

tences for invalid convictions, before the law was declared invalid. See Yeager v. 

United States, 557 U.S. 110, 117-18 (2009) (noting that criminal prosecution sub-

jects defendant to “embarrassment, expense and ordeal and compelling him to live 

in a continuing state of anxiety and insecurity, as well as enhancing the possibility 

that even though innocent he may be found guilty”). And, once an individual faces 

criminal charges, it is unlikely that he will be able to separately challenge the facial 

validity of the law in a civil suit or to otherwise obtain relief from prosecution. See 

Younger v. Harris, 401 U.S. 37 (1971) (requiring federal courts to abstain from rul-

ing upon constitutional issues with state criminal prosecutions while the state 
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criminal charges are pending). Thus, limiting anticipatory challenges as a vehicle for 

vindicating First Amendment rights would lead to the filing of i
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standard in an overly restrictive manner, finding student plaintiff Johana Dauphin 

had no standing.  

The purpose of the injury-in-fact requirement is to help ensure that the plain-

tiff has a “personal stake in the outcome of the controversy.” Warth v. Seldin, 422 

U. S. 490, 498 (1975) (internal quotation marks omitted). An allegation of future 
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Rowe v. Forrester, 368 F. Supp. 1355, 1357 n. 5 (M.D. Ala. 1974) (noting “the crit-

ical role of the First Amendment's guarantee of free speech and open debate on a 

state college campus.
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the requirement to loosely apply the injury-in-fact requirement in First Amendment 

cases. 

Because the District Court relied heavily upon Davis, CAMP, and Harrell, we 

take a closer look at the holdings in those cases and show why they are inapt here. 

A. Davis v. FEC 

Davis involved a House of Representative candidate’s First Amendment chal-

lenge to § 319 of the Bipartisan Campaign Reform Act of 2002 (BCRA), 2 U.S.C. § 

441a-1(a) (the Millionaires’ Amendment). 554 U.S. 724. Under certain conditions, 

§ 319(a) set asymmetrical contribution levels whereby a self-financing candidate 

remained subject to the normal limitations, but a non-self-financing candidate could 

receive individual contributions at treble the normal limit. Section 319(b) required 

self-financing candidates to file an initial declaration of intent revealing the amount 

of personal funds the candidate intends to spend and to make additional disclosures 

as the candidate
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Court first found Davis had standing to challenge § (b) and then turned to section § 

319(a) stating that, “[t]he fact that Davis has standing to challenge § 319(b) does not 

necessarily mean that he also has standing to challenge the scheme of contribution 

limitations that applies when § 319 (a) comes into play.” Id. at 733-
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rejected that argument finding that nothing in the overbreadth doctrine allowed the 

plaintiff to challenge provisions wholly unrelated to its activities and, therefore, 

Camp had to demonstrate that it had sustained, or was immediately in danger of 

sustaining, a direct injury as the result of each of the provisions of the Festival Or-

dinance that it wanted to challenge. Id. at 1274. Accordingly, this Court analyzed 

Camp’s standing for each of the provisions it sought to challenge. Relevant here, the 

Court noted that, “[w]hat a plaintiff must prove to establish standing ‘depends on the 

nature of the challenge to his or her standing.’” Id., quoting Bochese v. Town of 

Ponce Inlet, 405 F.3d 964, 976 (11th Cir. 2005). 

The Court placed Camp’s challenges in two buckets. First it addressed chal-

lenges to permit provisions that conferred too much discretion with the governing 

body. Camp argued that because it had applied for permits in the past and intended 

to apply for permits in the future, it was subject to these procedural regulations and 

had standing to challenge certain provisions on the basis that each of them vested 

unbridled discretion in a government official over whether to permit or deny expres-

sive activity. The Court agreed that Camp had standing as to these claims because, 

“[t]he Supreme Court has ‘long held that when a licensing statute allegedly vests 

unbridled discretion in a government official over whether to permit or deny expres-

sive activity, one who is subject to, or will imminently be subject to the law has 

standing to challenge it facially without the necessity of first applying for, and being 

denied, a license.’” Id. at 1274, citing
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Next, the Court considered Plaintiff’s argument that it had standing to chal-

lenge five unrelated procedural provisions unrelated to content as unconstitutional 

prior restraints on speech.  In analyzing Camp’s standing with regard to these claims, 

the Court noted that the claims did not implicate concerns over the use of shifting or 

illegitimate criteria for part
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sanctionable speech. A single remark in class can prompt numerous questions, the 

answers to which might violate all eight interrelated subparts--where even saying “I 

can’t answer that question because of the law” could be a violation itself. Therefore, 

Plaintiffs establish standing by demonstrating that they are professors or students in 

courses where one or more of the eight topics the state seeks to regulate are discussed 

without having to prove that the professor specifically anticipates violating all eight 

third-rail topics. 

C. Harrell v. Fla. Bar  

In Harrell, an attorney challenged various provisions of Florida’s laws re-

stricting certain forms of attorney advertising as being impermissibly vague and vi-

olative of his First Amendment rights. 608 F.3d 1241. The Court began its standing 

analysis by noting that controlling case law dictated that it apply the injury-in-fact 

requirement loosely since First Amendment rights were involved, otherwise free 

speech might be chilled even before the law is enforced. Id. at 1254, citing Hallan-

dale Professional Fire Fighters Local 2238 v. Hallandale, 922 F.2d 756, 760 (11th 

Cir. 1991). The Court noted that, “it is well-established that
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on the use of various advertising techniques, he would use those techniques in his 

advertisements. The Court wrote,  
 
“[h]aving considering the text of the five foregoing rules … and the 
evidence presented by Harrell of their inconsistent application, we are 
satisfied that Harrell has made an adequate threshold showing of vague-
ness in the application of the rules to his proposed advertisements, so 
that he may credibly claim to have suffered an injury-in-fact in the form 
of self-censorship.”  

Id. at 1256-57. As to the other rules the Court found that Harrell had “not shown an 

injury-in-fact,” stating that “he therefore lack[ed] standing to challenge them. Spe-
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(11th Cir. 2019) quoting Bochese v. Town of Ponce Inlet, 405 F.3d 964, 974 (11th 

Cir. 2005).   

Absent from Harrell is any discussion of why the “separate” provisions were 

adjudicated separately.  608 F.3d at 1250.  However, it is notable that Harrell did not 

argue these rules were part of a single scheme, and he did not contest all of the re-

strictions, which, unlike here, were codified across a scattering of rules.  Thus, Har-

rell is neither informative nor dispositive of the standing question here.   

IV. Conclusions 

There is no dispute that when First Amendment rights are involved, courts 

apply the injury-in-fact requirement most loosely. However, Camp and Bochese tell 

us that even within the “loose application” standard, what a plaintiff must prove to 

establish standing depends on the nature of the claims. When there is a risk of self-

censorship, as is present here, a plaintiff merely needs to establish that he is “subject 

to the law.” Thus, any professor who teaches on concepts relating to race is “subject 

to the law”
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based concepts as a whole for the purpose of analyzing standing as prior case law is 

distinguishable. However, even if the Court follows the granular examination of 

each plaintiff to each concept, the Court should nonetheless find standing for each 

plaintiff to challenge each of the concepts, because the plaintiffs merely need to 

demonstrate that they are “subject to the law.” All plaintiffs except Dr. Dunn have 

met that standard.  

Within the university setting, it is all the more critical that professors and 

students be able to challenge laws that would negatively impact the opportunity for 

open debate.    
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