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QUESTIONS PRESENTED

�5�H�V�S�R�Q�G�H�Q�W�V���D�U�H���S�R�O�L�F�H���R�I�À�F�H�U�V���D�Q�G���S�U�R�V�H�F�X�W�R�U�V���Z�K�R��
sent Petitioner Priscilla Villarreal to jail for asking a 
�S�R�O�L�F�H���R�I�À�F�H�U���I�R�U���I�D�F�W�V���D�Q�G���W�K�H�Q���U�H�S�R�U�W�L�Q�J���Z�K�D�W���W�K�H���R�I�À�F�H�U��
�Y�R�O�X�Q�W�H�H�U�H�G�����7�K�R�V�H���R�I�À�F�L�D�O�V���S�O�R�W�W�H�G���W�K�H���O�R�F�D�O���M�R�X�U�Q�D�O�L�V�W�·�V��
arrest not for any legitimate purpose, but to silence a 
vocal critic. 

�,�Q���D���Q�L�Q�H���W�R���V�H�Y�H�Q���H�Q���E�D�Q�F���G�H�F�L�V�L�R�Q���Z�L�W�K���I�R�X�U���G�L�V�V�H�Q�W�L�Q�J��
�R�S�L�Q�L�R�Q�V�����W�K�H���)�L�I�W�K���&�L�U�F�X�L�W���K�H�O�G���W�K�H���R�I�À�F�L�D�O�V���K�D�Y�H���T�X�D�O�L�À�H�G��
�L�P�P�X�Q�L�W�\�����7�K�H���)�L�I�W�K���&�L�U�F�X�L�W���F�R�Q�F�O�X�G�H�G���L�W���Z�D�V���U�H�D�V�R�Q�D�E�O�H��
�W�R�� �D�U�U�H�V�W�� �9�L�O�O�D�U�U�H�D�O�� �I�R�U�� �U�R�X�W�L�Q�H�� �Q�H�Z�V�� �U�H�S�R�U�W�L�Q�J�� �X�Q�G�H�U�� �D��
�7�H�[�D�V���I�H�O�R�Q�\�� �V�W�D�W�X�W�H���Q�R���O�R�F�D�O���R�I�À�F�L�D�O���K�D�G���H�Q�I�R�U�F�H�G���L�Q���L�W�V��
23-year history. In dissent, Judge Ho explained that the 
majority “treat[s] the First Amendment as a second-
�F�O�D�V�V���U�L�J�K�W�µ���D�Q�G���´�F�R�Q�W�U�D�G�L�F�W�V�µ���W�K�L�V���&�R�X�U�W�·�V���K�R�O�G�L�Q�J�V���W�K�D�W��
“subject arrests to First Amendment scrutiny.” App. 
�����D���������D�����7�K�H���)�L�I�W�K���&�L�U�F�X�L�W�·�V���G�H�F�L�V�L�R�Q���D�O�V�R���F�R�Q�Á�L�F�W�V���Z�L�W�K��
�P�X�O�W�L�S�O�H���F�L�U�F�X�L�W�V���W�K�D�W���K�D�Y�H���K�H�O�G���R�I�À�F�L�D�O�V���D�U�H���Q�R�W���H�Q�W�L�W�O�H�G���W�R��
�T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\���Z�K�H�Q���W�K�H�\���X�V�H���V�W�D�W�H���V�W�D�W�X�W�H�V���L�Q���Z�D�\�V��
that criminalize undoubted First Amendment rights.

�7�K�H���T�X�H�V�W�L�R�Q�V���S�U�H�V�H�Q�W�H�G���D�U�H��

1. Whether it obviously violates the First Amendment 
to arrest someone for asking government off icials 
�T�X�H�V�W�L�R�Q�V���D�Q�G���S�X�E�O�L�V�K�L�Q�J���W�K�H���L�Q�I�R�U�P�D�W�L�R�Q���W�K�H�\���Y�R�O�X�Q�W�H�H�U��

�������:�K�H�W�K�H�U���T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\���L�V���X�Q�D�Y�D�L�O�D�E�O�H���W�R���S�X�E�O�L�F��
�R�I�À�F�L�D�O�V���Z�K�R���X�V�H���D���V�W�D�W�H���V�W�D�W�X�W�H���L�Q���D���Z�D�\�� �W�K�D�W���R�E�Y�L�R�X�V�O�\��
violates the First Amendment, as decisions from the Sixth, 
�(�L�J�K�W�K�����D�Q�G���7�H�Q�W�K���&�L�U�F�X�L�W�V���K�D�Y�H���K�H�O�G�����R�U���Z�K�H�W�K�H�U���T�X�D�O�L�À�H�G��
�L�P�P�X�Q�L�W�\���V�K�L�H�O�G�V���W�K�R�V�H���R�I�À�F�L�D�O�V�����D�V���W�K�H���)�L�I�W�K���&�L�U�F�X�L�W���K�H�O�G��
�E�H�O�R�Z��
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PETITION FOR WRIT OF CERTIORARI

For months, the police chief, district attorney, and 
�R�W�K�H�U���R�I�À�F�L�D�O�V���R�I���/�D�U�H�G�R�����7�H�[�D�V���O�R�R�N�H�G���I�R�U���D�Q�\���H�[�F�X�V�H���W�R��
arrest Petitioner Priscilla Villarreal, a local journalist 
�Z�K�R�� �R�I�W�H�Q�� �V�K�L�Q�H�V�� �D�� �O�L�J�K�W�� �R�Q�� �J�R�Y�H�U�Q�P�H�Q�W�� �D�I�I�D�L�U�V���� �7�K�H�\��
settled on arresting Villarreal because she asked a police 
�R�I�À�F�H�U���I�R�U���I�D�F�W�V���Z�K�L�O�H���U�H�S�R�U�W�L�Q�J���R�Q���W�Z�R���Q�H�Z�V���V�W�R�U�L�H�V�³�I�D�F�W�V��
�W�K�H���R�I�À�F�H�U���I�U�H�H�O�\���V�K�D�U�H�G�����,�Q���V�K�R�U�W�����9�L�O�O�D�U�U�H�D�O���Z�H�Q�W���W�R���M�D�L�O��
for basic journalism. 

When Villarreal sued the Laredo officials under 
�6�H�F�W�L�R�Q���������������L�W���´�V�K�R�X�O�G�·�Y�H���E�H�H�Q���D�Q���H�D�V�\���F�D�V�H���I�R�U���G�H�Q�\�L�Q�J��
�T�X�D�O�L�À�H�G�� �L�P�P�X�Q�L�W�\���µ�� �$�S�S���� �����D�� ���+�R���� �-������ �G�L�V�V�H�Q�W�L�Q�J������ �%�X�W��
�Q�R�W�� �D�F�F�R�U�G�L�Q�J�� �W�R�� �W�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W���� �7�K�H�� �G�H�F�L�V�L�R�Q�� �E�H�O�R�Z��
�J�R�H�V�� �I�D�U�� �E�H�\�R�Q�G�� �J�U�D�Q�W�L�Q�J�� �W�K�H�� �/�D�U�H�G�R�� �R�I�À�F�L�D�O�V�� �T�X�D�O�L�À�H�G��
�L�P�P�X�Q�L�W�\���� �,�W�� �´�R�S�H�Q�V�� �E�\�� �F�O�D�L�P�L�Q�J�� �W�K�D�W�� �'�H�I�H�Q�G�D�Q�W�V�� �G�R�Q�·�W��
�K�D�Y�H���W�R���F�R�P�S�O�\���Z�L�W�K���W�K�H���)�L�U�V�W���$�P�H�Q�G�P�H�Q�W��at all .” Id . at 
�����D�����/�L�W�W�O�H���F�R�X�O�G���F�O�D�V�K���P�R�U�H���Z�L�W�K���I�R�X�Q�G�L�Q�J���S�U�L�Q�F�L�S�O�H�V���D�Q�G��
�W�K�L�V���&�R�X�U�W�·�V���S�U�H�F�H�G�H�Q�W����

Rather than affirm that arresting someone for 
�S�H�D�F�H�D�E�O�\�� �D�V�N�L�Q�J�� �W�K�H�� �J�R�Y�H�U�Q�P�H�Q�W�� �D�� �T�X�H�V�W�L�R�Q�� �R�E�Y�L�R�X�V�O�\��
violates the First Amendment, the Fifth Circuit majority 
erases the line “distinguish[ing] a free nation from a 
police state.” City of Houston v. Hill , 482 U.S. 451, 463 
���������������� �,�W�� �L�P�S�H�U�L�O�V�� �M�R�X�U�Q�D�O�L�V�W�V�� �Z�K�R�� �U�R�X�W�L�Q�H�O�\�� �U�H�T�X�H�V�W��
�Q�R�Q�S�X�E�O�L�F�� �L�Q�I�R�U�P�D�W�L�R�Q�� �I�U�R�P�� �S�X�E�O�L�F�� �R�I�À�F�L�D�O�V�� �D�V�� �S�D�U�W�� �R�I��
�´�D�� �F�R�Q�V�W�L�W�X�W�L�R�Q�D�O�O�\�� �F�K�R�V�H�Q�� �P�H�D�Q�V�� �I�R�U�� �N�H�H�S�L�Q�J�� �R�I�À�F�L�D�O�V��
�H�O�H�F�W�H�G���E�\���W�K�H���S�H�R�S�O�H���U�H�V�S�R�Q�V�L�E�O�H���W�R���D�O�O���W�K�H���S�H�R�S�O�H���Z�K�R�P��
�W�K�H�\���Z�H�U�H���V�H�O�H�F�W�H�G���W�R���V�H�U�Y�H���µ��Mills v. Alabama , 384 U.S. 
�����������������������������������$�Q�G���L�W���L�J�Q�R�U�H�V���W�K�L�V���&�R�X�U�W�·�V���Z�D�U�Q�L�Q�J�V���W�K�D�W��
�Z�K�H�Q�� �D�� �V�H�D�U�F�K�� �R�U�� �V�H�L�]�X�U�H�� �G�H�F�L�V�L�R�Q�� �L�Q�Y�R�O�Y�H�V�� �D�� �S�H�U�V�R�Q�·�V��
speech, police, prosecutors, and judges must take strict 



2

care not to trample First Amendment rights—a founding 
�S�U�L�Q�F�L�S�O�H���E�R�U�Q���´�D�J�D�L�Q�V�W���W�K�H���E�D�F�N�J�U�R�X�Q�G���R�I���N�Q�R�Z�O�H�G�J�H���W�K�D�W��
�X�Q�U�H�V�W�U�L�F�W�H�G���S�R�Z�H�U���R�I���V�H�D�U�F�K���D�Q�G���V�H�L�]�X�U�H���F�R�X�O�G���D�O�V�R���E�H���D�Q��
�L�Q�V�W�U�X�P�H�Q�W���I�R�U���V�W�L�Á�L�Q�J���O�L�E�H�U�W�\���R�I���H�[�S�U�H�V�V�L�R�Q���µ��Marcus v. 
Search Warrants of Prop., 367 U.S. 717, 729 (1961). The 
�)�L�I�W�K�� �&�L�U�F�X�L�W�·�V�� �G�H�F�L�V�L�R�Q�� �H�[�F�X�V�H�V�� �R�I�À�F�L�D�O�V�� �I�U�R�P�� �K�D�Y�L�Q�J��
�W�R�� �F�R�Q�V�L�G�H�U�� �Z�K�H�W�K�H�U�� �S�U�R�E�D�E�O�H�� �F�D�X�V�H�� �U�H�V�W�V�� �R�Q�� �S�U�R�W�H�F�W�H�G��
expression, converting the Fourth Amendment from a 
�I�X�Q�G�D�P�H�Q�W�D�O���F�K�H�F�N���R�Q���J�R�Y�H�U�Q�P�H�Q�W���S�R�Z�H�U���L�Q�W�R���D���O�L�F�H�Q�V�H���W�R��
violate the First Amendment. This stark departure from 
�E�D�V�L�F���F�R�Q�V�W�L�W�X�W�L�R�Q�D�O���J�X�D�U�D�Q�W�H�H�V���P�H�U�L�W�V���W�K�H���&�R�X�U�W�·�V���U�H�Y�L�H�Z������

�6�R���W�R�R���G�R�H�V���W�K�H���)�L�I�W�K���&�L�U�F�X�L�W�·�V���F�R�Q�F�O�X�V�L�R�Q���W�K�D�W���/�D�U�H�G�R��
�R�I�À�F�L�D�O�V�� �D�F�W�H�G�� �U�H�D�V�R�Q�D�E�O�\�� �Z�K�H�Q�� �D�U�U�H�V�W�L�Q�J�� �9�L�O�O�D�U�U�H�D�O�� �I�R�U��
routine journalism under a 23-year-old Texas statute 
�O�R�F�D�O�� �R�I�À�F�L�D�O�V�� �K�D�G�� �Q�H�Y�H�U�� �H�Q�I�R�U�F�H�G���� �$�S�S���� �����D�²�����D���� �7�K�D�W��
�D�S�S�U�R�D�F�K���� �G�L�V�V�H�Q�W�L�Q�J�� �-�X�G�J�H�� �+�R�� �Z�D�U�Q�H�G���� �´�V�S�H�O�O�V�� �W�K�H�� �H�Q�G��
of the First Amendment,” creating a free pass for any 
�R�I�À�F�L�D�O���Z�K�R���X�Q�H�D�U�W�K�V���D�Q���R�E�V�F�X�U�H���V�W�D�W�X�W�H���W�R���P�D�N�H���S�U�R�W�H�F�W�H�G��
�H�[�S�U�H�V�V�L�R�Q���D���F�U�L�P�H�����$�S�S���������D�����,�W���D�O�V�R���F�R�Q�Á�L�F�W�V���Z�L�W�K���6�H�F�W�L�R�Q��
���������·�V�� �W�H�[�W���� �Z�K�L�F�K�� �S�U�R�Y�L�G�H�V�� �D�� �U�H�P�H�G�\�� �I�R�U�� �F�R�Q�V�W�L�W�X�W�L�R�Q�D�O��
violations “under color of any statute . . . of any State.” 
42 U.S.C. § 1983. 

Unlike the Fifth Circuit, several circuits have held 
�T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\���G�R�H�V���Q�R�W���V�K�L�H�O�G���R�I�À�F�L�D�O�V���Z�K�R���H�Q�I�R�U�F�H��
�V�W�D�W�H���V�W�D�W�X�W�H�V���L�Q���Z�D�\�V���W�K�D�W���X�Q�P�L�V�W�D�N�D�E�O�\���Y�L�R�O�D�W�H���W�K�H���)�L�U�V�W��
Amendment. E.g., Leonard v. Robinson, 477 F.3d 347, 361 
�����W�K�� �&�L�U���� ��������������Snider v. City of Cape Girardeau, 752 
F.3d 1149, 
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Lawrence v. Reed, 406 F.3d 1224, 1232 (10th Cir. 2005) 
���H�P�S�K�D�V�L�V���D�G�G�H�G�������:�K�L�O�H���O�D�Z���H�Q�I�R�U�F�H�P�H�Q�W���R�I�À�F�L�D�O�V���D�U�H���Q�R�W��
expected to be legal scholars, the Constitution demands 
�P�R�U�H���W�K�D�Q���E�O�L�Q�G�O�\���H�Q�I�R�U�F�L�Q�J���V�W�D�W�H���O�D�Z�V���D�J�D�L�Q�V�W���H�[�S�U�H�V�V�L�R�Q��
the First Amendment no doubt protects. So does this 
�&�R�X�U�W�·�V���T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\���I�U�D�P�H�Z�R�U�N������

�,�Q�� �G�L�V�V�H�Q�W���� �-�X�G�J�H�� �:�L�O�O�H�W�W�� �Z�D�U�Q�H�G�� �W�K�D�W�� �H�[�W�H�Q�G�L�Q�J��
�T�X�D�O�L�À�H�G�� �L�P�P�X�Q�L�W�\�� �W�R�� �R�I�À�F�L�D�O�V�� �Z�K�R�� �´�H�Q�I�R�U�F�>�H�@�� �D�� �V�W�D�W�X�W�H��
�L�Q�� �D�Q�� �R�E�Y�L�R�X�V�O�\�� �X�Q�F�R�Q�V�W�L�W�X�W�L�R�Q�D�O�� �Z�D�\�µ�� �L�J�Q�R�U�H�V�� �´�W�K�H��
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�,�Q�� �W�K�H�� �Z�L�W�K�G�U�D�Z�Q�� �S�D�Q�H�O�� �R�S�L�Q�L�R�Q���� �W�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W��
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�D�I�À�U�P�D�W�L�R�Q���� �D�Q�G�� �S�D�U�W�L�F�X�O�D�U�O�\�� �G�H�V�F�U�L�E�L�Q�J�� �W�K�H�� �S�O�D�F�H�� �W�R�� �E�H��
searched, and the persons or things to be seized.”

42 U.S.C. § �����������S�U�R�Y�L�G�H�V�����D�V���U�H�O�H�Y�D�Q�W���K�H�U�H��

�´�(�Y�H�U�\�� �S�H�U�V�R�Q�� �Z�K�R���� �X�Q�G�H�U�� �F�R�O�R�U�� �R�I�� �D�Q�\�� �V�W�D�W�X�W�H��������������
of any State . . . subjects, or causes to be subjected, any 
�F�L�W�L�]�H�Q�� �R�I�� �W�K�H�� �8�Q�L�W�H�G�� �6�W�D�W�H�V�� �R�U�� �R�W�K�H�U�� �S�H�U�V�R�Q�� �Z�L�W�K�L�Q�� �W�K�H��
jurisdiction thereof to the deprivation of any rights, 
privileges, or immunities secured by the Constitution 
�D�Q�G���O�D�Z�V�����V�K�D�O�O���E�H���O�L�D�E�O�H���W�R���W�K�H���S�D�U�W�\���L�Q�M�X�U�H�G���L�Q���D�Q���D�F�W�L�R�Q��
�D�W���O�D�Z . . . .”

Texas Penal Code § 39.06(c) and § 1.04(7) are 
reproduced at App. 191a–192a.

STATEMENT OF THE CASE

Villarreal’s influential journalism draws the ire of 
Laredo officials.

�3�U�L�V�F�L�O�O�D���9�L�O�O�D�U�U�H�D�O���L�V���´�D�U�J�X�D�E�O�\���W�K�H���P�R�V�W���L�Q�Á�X�H�Q�W�L�D�O��
journalist in Laredo, Texas.”1� � � .�Q�R�Z�Q���W�R���K�H�U���U�H�D�G�H�U�V���D�V��
�´�/�D�J�R�U�G�L�O�R�F�D���µ�� �V�K�H�� �S�X�E�O�L�V�K�H�V�� �D�� �Z�H�D�O�W�K�� �R�I�� �L�Q�I�R�U�P�D�W�L�R�Q����
�O�L�Y�H�V�W�U�H�D�P�V�����D�Q�G���F�R�P�P�H�Q�W�D�U�\���D�E�R�X�W���O�R�F�D�O���F�U�L�P�H�����W�U�D�I�À�F����





7

the crash. App. 213a. For both reports, private citizens 
�S�U�R�Y�L�G�H�G���9�L�O�O�D�U�U�H�D�O���Z�L�W�K���O�H�D�G�V�����$�S�S�����������D�²�������D����

�$�Q�\���J�R�R�G���M�R�X�U�Q�D�O�L�V�W���Y�H�U�L�À�H�V���I�D�F�W�V���E�H�I�R�U�H���S�X�E�O�L�V�K�L�Q�J����
And like other local reporters, Villarreal routinely asks 
�/�D�U�H�G�R���S�R�O�L�F�H���T�X�H�V�W�L�R�Q�V���Z�K�L�O�H���U�H�S�R�U�W�L�Q�J���W�K�H���Q�H�Z�V�����$�S�S����
213a, 223a, 241a–242a. So she contacted Laredo police 
�R�I�À�F�H�U���%�D�U�E�D�U�D���*�R�R�G�P�D�Q�����Z�K�R���F�R�Q�À�U�P�H�G���W�K�H���L�Q�I�R�U�P�D�W�L�R�Q��
�I�R�U���9�L�O�O�D�U�U�H�D�O�·�V���V�W�R�U�L�H�V���D�E�R�X�W���W�K�H���V�X�L�F�L�G�H���D�Q�G���F�D�U���D�F�F�L�G�H�Q�W����
App. 212a–213a, 218a–219a. With the facts Officer 
�*�R�R�G�P�D�Q�� �Y�H�U�L�À�H�G���� �9�L�O�O�D�U�U�H�D�O�� �S�X�E�O�L�V�K�H�G�� �K�H�U�� �V�W�R�U�L�H�V�� �W�R��
�´�/�D�J�R�U�G�L�O�R�F�D���1�H�Z�V���µ��

To further their plan to rein in Villarreal, District 
Attorney Alaniz, Assistant District Attorney Jacaman, 
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�%�X�W���P�R�Q�W�K�V���D�I�W�H�U���9�L�O�O�D�U�U�H�D�O���S�X�E�O�L�V�K�H�G���K�H�U���Q�H�Z�V���U�H�S�R�U�W�V��
about the public suicide and the car accident, the Laredo 
�S�U�R�V�H�F�X�W�R�U�V�� �D�Q�G�� �S�R�O�L�F�H�� �R�I�À�F�H�U�V�� �H�Q�J�L�Q�H�H�U�H�G�� �9�L�O�O�D�U�U�H�D�O�·�V��
arrest under Section 39.06(c). App. 216a–220a, 223a–226a. 
Each played a part. Assistant District Attorney Jacaman 
�D�S�S�U�R�Y�H�G���L�Q�Y�H�V�W�L�J�D�W�R�U�\���V�X�E�S�R�H�Q�D�V���W�D�U�J�H�W�L�Q�J���9�L�O�O�D�U�U�H�D�O�·�V��
�U�H�S�R�U�W�L�Q�J�����Z�L�W�K���'�L�V�W�U�L�F�W���$�W�W�R�U�Q�H�\���$�O�D�Q�L�]�·�V���H�Q�G�R�U�V�H�P�H�Q�W����
�$�S�S�����������D�²�������D�����$�Q�G���2�I�À�F�H�U���5�X�L�]���D�V�V�H�P�E�O�H�G���W�Z�R���D�U�U�H�V�W��
�Z�D�U�U�D�Q�W���D�I�À�G�D�Y�L�W�V���Z�L�W�K���G�L�U�H�F�W�L�R�Q���D�Q�G���D�S�S�U�R�Y�D�O���I�U�R�P���&�K�L�H�I��
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�$�I�W�H�U�� �S�R�V�W�L�Q�J�� �E�R�Q�G���� �9�L�O�O�D�U�U�H�D�O�� �I�L�O�H�G�� �I�R�U�� �D�� �Z�U�L�W�� �R�I��
�K�D�E�H�D�V�� �F�R�U�S�X�V���� �D�U�J�X�L�Q�J�� �6�H�F�W�L�R�Q���������������F���� �Z�D�V�� �I�D�F�L�D�O�O�\��
invalid. App. 229a. A Webb County district court judge 
�P�D�G�H���D���E�H�Q�F�K���U�X�O�L�Q�J���J�U�D�Q�W�L�Q�J���W�K�H���Z�U�L�W�����À�Q�G�L�Q�J���W�K�H���V�W�D�W�X�W�H��
unconstitutionally vague. App. 230a. 

Villarreal sues, and a Fifth Circuit panel vindicates 
her constitutional rights.

In 2019, Villarreal sued the police and prosecutors 
responsible for her arrest under 42 U.S.C. § 1983 for 
violating her First, Fourth, and Fourteenth Amendment 
�U�L�J�K�W�V���� �7�K�R�V�H�� �R�I�À�F�L�D�O�V�� �P�R�Y�H�G�� �I�R�U�� �G�L�V�P�L�V�V�D�O���� �D�V�V�H�U�W�L�Q�J��
�T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\�����$�S�S�����������D�²�������D�����$�O�D�Q�L�]���D�Q�G���-�D�F�D�P�D�Q��
�D�O�V�R���D�V�V�H�U�W�H�G���D�E�V�R�O�X�W�H���S�U�R�V�H�F�X�W�R�U�L�D�O���L�P�P�X�Q�L�W�\�����Z�K�L�F�K���W�K�H��
district court denied. App. 118a. But the court granted 
�W�K�H���P�R�W�L�R�Q�V���W�R���G�L�V�P�L�V�V���E�D�V�H�G���R�Q���T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\�����$�S�S����
102a, 128a, 137a, 145a. 

On appeal to thp <005<00110003 (p)-48 Tm
[(O)-T(t c)3t co13t 
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�Z�K�D�W�� �K�D�S�S�H�Q�H�G�� �K�H�U�H���� �3�U�L�V�F�L�O�O�D�� �9�L�O�O�D�U�U�H�D�O�� �Z�D�V��
�S�X�W���L�Q���M�D�L�O���I�R�U���D�V�N�L�Q�J���D���S�R�O�L�F�H���R�I�À�F�H�U���D���T�X�H�V�W�L�R�Q����

If that is not an obvious violation of the 
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If the First Amendment guarantees the right to 
�´�Y�H�U�E�D�O�O�\���R�S�S�R�V�H���R�U���F�K�D�O�O�H�Q�J�H���S�R�O�L�F�H���D�F�W�L�R�Q���Z�L�W�K�R�X�W���W�K�H�U�H�E�\��
risking arrest” as “one of the principal characteristics by 
�Z�K�L�F�K���Z�H���G�L�V�W�L�Q�J�X�L�V�K���D���I�U�H�H���Q�D�W�L�R�Q���I�U�R�P���D���S�R�O�L�F�H���V�W�D�W�H���µ��
�W�K�H�Q���L�W���J�X�D�U�D�Q�W�H�H�V���W�K�H���U�L�J�K�W���W�R���S�H�D�F�H�D�E�O�\���D�V�N���D�Q���R�I�À�F�H�U��
�T�X�H�V�W�L�R�Q�V���Z�L�W�K�R�X�W���U�L�V�N�L�Q�J���D�U�U�H�V�W����Hill , 482 U.S. at 462–63. 
�/�L�N�H�Z�L�V�H���� �L�I�� �W�K�H�� �J�R�Y�H�U�Q�P�H�Q�W�� �F�D�Q�Q�R�W�� �K�R�O�G�� �$�P�H�U�L�F�D�Q�V�� �L�Q��
�F�R�Q�W�H�P�S�W���I�R�U���´�V�S�H�D�N�>�L�Q�J�@���R�Q�H�·�V���P�L�Q�G�����D�O�W�K�R�X�J�K���Q�R�W���D�O�Z�D�\�V��
�Z�L�W�K�� �S�H�U�I�H�F�W�� �J�R�R�G�� �W�D�V�W�H���� �R�Q�� �D�O�O�� �S�X�E�O�L�F�� �L�Q�V�W�L�W�X�W�L�R�Q�V���µ�� �L�W��
�F�D�Q�Q�R�W�� �W�K�U�R�Z�� �W�K�H�P�� �L�Q�� �M�D�L�O�� �I�R�U�� �D�V�N�L�Q�J�� �T�X�H�V�W�L�R�Q�V�� �R�I�� �W�K�R�V�H��
institutions. Bridges v. California , 314 U.S. 252, 270 (1941). 
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�'�H�F�D�G�H�V�� �D�J�R���� �W�K�H�� �&�R�X�U�W�� �F�R�Q�À�U�P�H�G�� �W�K�D�W�� �´�X�Q�G�R�X�E�W�H�G��
�U�L�J�K�W�µ�� �S�U�R�W�H�F�W�V�� �X�V�L�Q�J�� �´�U�R�X�W�L�Q�H�� �Q�H�Z�V�S�D�S�H�U�� �U�H�S�R�U�W�L�Q�J��
�W�H�F�K�Q�L�T�X�H�V���µ�� �O�L�N�H�� �D�V�N�L�Q�J�� �S�R�O�L�F�H�� �R�I�À�F�H�U�V�� �I�R�U�� �L�Q�I�R�U�P�D�W�L�R�Q��
�D�E�R�X�W�� �F�U�L�P�H�V�� �D�Q�G�� �S�X�E�O�L�V�K�L�Q�J�� �Z�K�D�W�� �W�K�H�\�� �V�K�D�U�H���� �D�J�D�L�Q�V�W��
criminal sanction. Daily Mail , 443 U.S. at 99, 103–04 
���F�R�Q�F�O�X�G�L�Q�J�� �U�H�S�R�U�W�H�U�V�� �´�O�D�Z�I�X�O�O�\�� �R�E�W�D�L�Q�H�G�µ�� �W�K�H�� �Q�D�P�H�� �R�I��
a juvenile murder suspect “simply by asking various 
�Z�L�W�Q�H�V�V�H�V���� �W�K�H�� �S�R�O�L�F�H���� �D�Q�G�� �D�Q�� �D�V�V�L�V�W�D�Q�W�� �S�U�R�V�H�F�X�W�L�Q�J��
�D�W�W�R�U�Q�H�\�µ������ �7�K�D�W�� �L�V�� �H�[�D�F�W�O�\�� �Z�K�D�W�� �9�L�O�O�D�U�U�H�D�O�� �G�L�G�� �K�H�U�H����
It makes no constitutional difference if officials lack 
�D�X�W�K�R�U�L�]�D�W�L�R�Q���W�R���Y�R�O�X�Q�W�H�H�U���L�Q�I�R�U�P�D�W�L�R�Q���Z�K�H�Q���U�H�V�S�R�Q�G�L�Q�J��
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�G�L�V�V�H�Q�W�L�Q�J�������-�X�V�W���D�V���W�U�R�X�E�O�L�Q�J�����W�K�H���G�H�F�L�V�L�R�Q���E�H�O�R�Z���V�X�J�J�H�V�W�V��
that Villarreal deserved no First Amendment protection 
because she used a “backchannel source.” App. 3a, 
19a-20a. But it cites no precedent from this Court in 
support—because none exists. 

�,�Q�� �H�Y�H�U�\�� �F�D�V�H�� �Z�K�H�U�H�� �D�� �J�R�Y�H�U�Q�P�H�Q�W�� �R�I�I �L�F�L�D�O�� �R�U��
government body made even sensitive information 
�D�Y�D�L�O�D�E�O�H���Z�L�W�K�R�X�W���F�R�H�U�F�L�R�Q���R�U���V�X�E�W�H�U�I�X�J�H�����W�K�L�V���&�R�X�U�W���K�D�V��
held the First Amendment protects the recipient and the 
publisher. See Daily Mail , 443 U.S. at 99, 103–04 (name 
�R�I�� �M�X�Y�H�Q�L�O�H�� �P�X�U�G�H�U�� �V�X�V�S�H�F�W������Florida Star , 491 U.S. at 
�������� ���Q�D�P�H�� �R�I�� �U�D�S�H�� �Y�L�F�W�L�P������Cox Broad. Corp. v. Cohn, 
���������8���6���������������������������������������Q�D�P�H���R�I���G�H�F�H�D�V�H�G���U�D�S�H���Y�L�F�W�L�P������
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�V�L�J�Q�L�À�F�D�Q�F�H�����3�X�E�O�L�F���R�I�À�F�L�D�O�V���K�D�Y�H���Q�R���O�H�J�L�W�L�P�D�W�H���E�X�V�L�Q�H�V�V��
�S�R�O�L�F�L�Q�J�� �Q�H�Z�V�S�D�S�H�U�V�� �R�U�� �R�W�K�H�U�� �V�S�H�H�F�K�� �I�R�U�� �´�J�R�R�G�� �W�D�V�W�H���µ��
Bridges���� �������� �8���6���� �D�W�� ����������see also Cohen v. California, 
403 U.S. 15, 25 (1971). One might have recoiled at The 
Florida Star �·�V�� �F�K�R�L�F�H�� �W�R�� �S�X�E�O�L�V�K�� �D�� �U�D�S�H�� �Y�L�F�W�L�P�·�V�� �Q�D�P�H��
the police made available, but the First Amendment 
protected it. Florida Star ���� �������� �8���6���� �D�W�� �������²��������see also 
Hustler Mag. Inc. v. Falwell
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cause entirely on protected expression. As Judge Ho 
�R�E�V�H�U�Y�H�G�����W�K�H���P�D�M�R�U�L�W�\���F�R�Q�F�O�X�G�H�G���´�W�K�D�W���'�H�I�H�Q�G�D�Q�W�V���G�R�Q�·�W��
�K�D�Y�H���W�R���F�R�P�S�O�\���Z�L�W�K���W�K�H���)�L�U�V�W���$�P�H�Q�G�P�H�Q�W��at all .” Id. at 
79a.

But First and Fourth Amendment concerns are not 
�V�R�� �G�L�V�W�L�Q�F�W���� �7�K�L�V�� �&�R�X�U�W�� �K�D�V�� �G�H�W�D�L�O�H�G�� �K�R�Z�� �´�>�K�@�L�V�W�R�U�L�F�D�O�O�\��
the struggle for freedom of speech and press in England 
�Z�D�V�� �E�R�X�Q�G�� �X�S�� �Z�L�W�K�� �W�K�H�� �L�V�V�X�H�� �R�I�� �W�K�H�� �V�F�R�S�H�� �R�I�� �W�K�H�� �V�H�D�U�F�K��
�D�Q�G���V�H�L�]�X�U�H���S�R�Z�H�U���µ��Marcus, 367 U.S. at 724 (citing Fred. 
S. Siebert, Freedom of the Press in England, 1476–1776 
���������������� �/�D�X�U�H�Q�F�H�� �+�D�Q�V�R�Q����Government and the Press, 
1695–1763 ������������������see also Boyd v. United States, 116 
U.S. 616, 625–27 (1886). That struggle resulted in major 
�Y�L�F�W�R�U�L�H�V�� �I�R�U�� �W�K�H�� �S�U�H�V�V�� �R�Y�H�U�� �J�H�Q�H�U�D�O�� �Z�D�U�U�D�Q�W�V�� �W�D�U�J�H�W�L�Q�J��
government critics, including Entick v. Carrington , a 
case this Court branded “one of the landmarks of English 
liberty.” Boyd
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and Roaden involve the unconstitutional seizure of papers. 
�%�X�W�� �L�I�� �R�I�I�L�F�L�D�O�V�� �N�Q�R�Z�� �W�K�H�\�� �P�X�V�W�� �H�[�H�U�F�L�V�H�� �´�V�F�U�X�S�X�O�R�X�V��
�H�[�D�F�W�L�W�X�G�H�µ���Z�K�H�Q���V�H�L�]�L�Q�J���Z�U�L�W�L�Q�J�V�����W�K�H�\���N�Q�R�Z���W�K�H�\���P�X�V�W��
�H�[�H�U�F�L�V�H�� �W�K�H�� �V�D�P�H�� �Z�K�H�Q�� �V�H�L�]�L�Q�J�� �D��person based on her 
expression. See Stanford, 379 U.S. at 485.

�7�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W�� �D�E�V�R�O�Y�H�G�� �/�D�U�H�G�R�� �R�I�À�F�L�D�O�V�� �R�I�� �W�K�D�W��
duty, relegating the First Amendment to the background. 
�,�W�� �G�L�G�� �V�R�� �E�\�� �P�L�V�U�H�D�G�L�Q�J�� �W�K�L�V�� �&�R�X�U�W�·�V�� �U�X�O�L�Q�J�� �L�Q��Sause v. 
Bauer���� �Z�K�L�F�K�� �U�H�Y�H�U�V�H�G�� �D�� �J�U�D�Q�W�� �R�I�� �T�X�D�O�L�À�H�G�� �L�P�P�X�Q�L�W�\��
�W�R�� �R�I�À�F�H�U�V�� �Z�K�R�� �K�D�U�D�V�V�H�G�� �V�R�P�H�R�Q�H�� �N�Q�H�H�O�L�Q�J�� �L�Q�� �S�U�D�\�H�U����
The majority cited Sause to propose that courts can 
resolve First Amendment claims solely through a Fourth 
Amendment lens because “First and Fourth Amendment 
�L�V�V�X�H�V���P�D�\���E�H���L�Q�H�[�W�U�L�F�D�E�O�H�����µ���$�S�S���������D�����T�X�R�W�L�Q�J�����������8���6����
957, 959 (2018)). But Sause suggests no such thing. Rather, 
Sause �U�H�D�I�À�U�P�V���F�R�X�U�W�V���F�D�Q�Q�R�W���L�Q�V�X�O�D�W�H���S�R�O�L�F�H���D�F�W�L�R�Q���I�U�R�P��
First Amendment scrutiny.  Sause
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“The First Amendment  . . . �V�H�H�N�V���Q�R�W���W�R���H�Q�V�X�U�H���O�D�Z�I�X�O��
authority to arrest but to protect the freedom of speech.” 
Nieves v. Bartlett, 139 S. Ct. 1715, 1731 (2019) (Gorusch, 
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�V�K�H�� �V�X�H�G�� �E�H�F�D�X�V�H�� �/�D�U�H�G�R�� �R�I�À�F�L�D�O�V�� �V�H�Q�W�� �K�H�U�� �W�R�� �M�D�L�O�� �I�R�U��
�D�V�N�L�Q�J�� �D�� �S�R�O�L�F�H�� �R�I�À�F�H�U�� �T�X�H�V�W�L�R�Q�V�� �D�Q�G�� �V�K�D�U�L�Q�J�� �I�D�F�W�V�� �W�K�H��
�R�I�À�F�H�U�� �Y�R�O�X�Q�W�H�H�U�H�G�³�V�R�P�H�W�K�L�Q�J�� �W�K�H�� �)�L�U�V�W�� �$�P�H�Q�G�P�H�Q�W��
undeniably protects. See Section I.A, supra.

�$���U�H�D�V�R�Q�D�E�O�H���R�I�À�F�L�D�O���Z�R�X�O�G���K�D�Y�H���N�Q�R�Z�Q���K�H���F�R�X�O�G���Q�R�W��
�E�D�V�H���S�U�R�E�D�E�O�H���F�D�X�V�H���V�R�O�H�O�\���R�Q���9�L�O�O�D�U�U�H�D�O�·�V���H�[�H�U�F�L�V�H���R�I���)�L�U�V�W��
Amendment rights. See Section I.B, supra����see also Mink 
v. Knox, ���������)�����G���������������������²�������������W�K���&�L�U�������������������D�I�À�U�P�L�Q�J��
�D�Q���R�I�À�F�L�D�O���´�P�D�\���Q�R�W���E�D�V�H���K�H�U���S�U�R�E�D�E�O�H���F�D�X�V�H���G�H�W�H�U�P�L�Q�D�W�L�R�Q��
�R�Q���D�Q���¶�X�Q�M�X�V�W�L�À�D�E�O�H���V�W�D�Q�G�D�U�G���·�� �V�X�F�K�� �D�V�� �V�S�H�H�F�K�� �S�U�R�W�H�F�W�H�G��
�E�\�� �W�K�H�� �)�L�U�V�W�� �$�P�H�Q�G�P�H�Q�W�µ���� ���T�X�R�W�L�Q�J Wayte v. United 
States�������������8���6�����������������������������������������1�R�U���Z�R�X�O�G���W�K�H���U�H�D�V�R�Q�D�E�O�H��
�R�I�À�F�L�D�O�� �K�D�Y�H�� �S�X�U�V�X�H�G�� �D�U�U�H�V�W�� �Z�D�U�U�D�Q�W�V�� �X�Q�G�H�U�� �D�I�À�G�D�Y�L�W�V��
describing routine journalistic acts, because it “created 
�W�K�H���X�Q�Q�H�F�H�V�V�D�U�\�� �G�D�Q�J�H�U���R�I�� �D�Q���X�Q�O�D�Z�I�X�O���D�U�U�H�V�W���µ��Malley 
v. Briggs
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e.g., Va. State Bd. of Pharmacy v. Va. Citizens Consumer 
Council, Inc ., 425 U.S. 748, 761 (1976). 

�/�L�N�H�Z�L�V�H�����U�H�D�V�R�Q�D�E�O�H���R�I�À�F�L�D�O�V���N�Q�R�Z���W�K�H�\���F�D�Q�Q�R�W���W�D�U�J�H�W��
�U�H�S�R�U�W�H�U�V�� �D�Q�G�� �R�W�K�H�U�� �F�L�W�L�]�H�Q�V�� �Z�K�R�� �D�V�N�� �I�R�U�� �´�Q�R�Q�S�X�E�O�L�F�µ��
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�Z�K�H�Q�� �R�I�I�L�F�L�D�O�V�� �S�O�D�L�Q�O�\�� �Y�L�R�O�D�W�H�� �W�K�H�� �)�L�U�V�W�� �$�P�H�Q�G�P�H�Q�W����
� �́$�I�W�H�U�� �D�O�O���� �V�R�P�H�� �W�K�L�Q�J�V�� �D�U�H�� �V�R�� �R�E�Y�L�R�X�V�O�\�� �X�Q�O�D�Z�I�X�O�� �W�K�D�W��
�W�K�H�\�� �G�R�Q�·�W�� �U�H�T�X�L�U�H�� �G�H�W�D�L�O�H�G�� �H�[�S�O�D�Q�D�W�L�R�Q�� �D�Q�G�� �V�R�P�H�W�L�P�H�V��
�W�K�H�� �P�R�V�W�� �R�E�Y�L�R�X�V�O�\�� �X�Q�O�D�Z�I�X�O�� �W�K�L�Q�J�V�� �K�D�S�S�H�Q�� �V�R�� �U�D�U�H�O�\��
that a case on point is itself an unusual thing.” Browder 
v. City of Albuquerque, 787 F.3d 1076, 1082 (10th Cir. 
������������ ���*�R�U�V�X�F�K���� �-������ �I�R�U�� �W�K�H�� �P�D�M�R�U�L�W�\������ �9�L�O�O�D�U�U�H�D�O�·�V�� �D�U�U�H�V�W��
�À�W�V���W�K�D�W���E�L�O�O����

This Court has corrected the Fifth Circuit more than 
�R�Q�F�H�� �I�R�U�� �J�U�D�Q�W�L�Q�J�� �T�X�D�O�L�À�H�G�� �L�P�P�X�Q�L�W�\�� �W�R�� �R�I�À�F�L�D�O�V�� �Z�K�R��
obviously violated the Constitution. Hope�������������8���6�����D�W������������
Taylor
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�T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\���V�W�D�Q�G�D�U�G���S�X�W�V���W�K�H���)�L�I�W�K���&�L�U�F�X�L�W���R�Q���W�K�H��
�Z�U�R�Q�J���V�L�G�H���R�I�� �W�K�H���&�R�Q�V�W�L�W�X�W�L�R�Q���� �6�H�F�W�L�R�Q�����������·�V���W�H�[�W���� �D�Q�G��
its sister circuits. This Court should intervene to reject 
�W�K�H���)�L�I�W�K���&�L�U�F�X�L�W�·�V���X�Q�W�H�W�K�H�U�H�G���V�W�D�Q�G�D�U�G��

A. The Fifth Circuit now shields officials from 
liability for even the most clear-cut First 
Amendment violations, so long as a state 
statute authorizes it.

�7�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W�� �L�P�S�R�V�H�V�� �W�Z�R�� �Q�H�Z�� �E�D�U�U�L�H�U�V�� �I�R�U��
�6�H�F�W�L�R�Q�������������S�O�D�L�Q�W�L�I�I�V���V�X�L�Q�J���R�I�À�F�L�D�O�V���Z�K�R���W�X�U�Q���H�[�H�U�F�L�V�H�V��
of First Amendment rights into a crime. First, plaintiffs 
�P�X�V�W�� �V�K�R�Z�� �D�� �)�R�X�U�W�K�� �$�P�H�Q�G�P�H�Q�W�� �Y�L�R�O�D�W�L�R�Q�� �W�R�� �V�X�H�� �D�Q��
officer for the First Amendment violation. App. 10a. 
Judge Ho explained the rule “spells the end of the First 
�$�P�H�Q�G�P�H�Q�W���µ���E�H�F�D�X�V�H���´�>�D�@�O�O���W�K�H���J�R�Y�H�U�Q�P�H�Q�W���Z�R�X�O�G���K�D�Y�H��
to do is to enact some state statute or local ordinance 
�I�R�U�E�L�G�G�L�Q�J���V�R�P�H���G�L�V�I�D�Y�R�U�H�G���Y�L�H�Z�S�R�L�Q�W�³�D�Q�G���W�K�H�Q���Z�D�L�W���I�R�U���D��
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Michigan v. DeFillippo , 443 U.S. 31, 38 (1979). Rather, 
�Z�K�H�Q���R�I�À�F�L�D�O�V���H�Q�I�R�U�F�H���V�W�D�W�X�W�H�V���L�Q���R�E�Y�L�R�X�V�O�\���X�Q�F�R�Q�V�W�L�W�X�W�L�R�Q�D�O��
�Z�D�\�V�����T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\���L�V���Q�R���V�K�L�H�O�G�����7�K�L�V���S�U�L�Q�F�L�S�O�H���W�U�D�F�N�V��
�W�K�H�� �K�L�V�W�R�U�L�F�D�O�� �D�Y�D�L�O�D�E�L�O�L�W�\�� �R�I�� �G�D�P�D�J�H�V�� �Z�K�H�Q�� �R�I�I�L�F�L�D�O�V��
�Z�L�H�O�G�H�G���V�W�D�W�H���V�W�D�W�X�W�H�V���D�J�D�L�Q�V�W���F�O�H�D�U���F�R�Q�V�W�L�W�X�W�L�R�Q�D�O���U�L�J�K�W�V����
E.g., Myers�������������8���6�����D�W���������²��������Nixon v. Herndon , 273 
U.S. 536, 540–41 (1927) (reversing dismissal of damages 
�F�O�D�L�P�� �E�D�V�H�G�� �R�Q�� �V�W�D�W�H�� �R�I�À�F�L�D�O�V�� �U�H�O�\�L�Q�J�� �R�Q�� �D�Q�� �D�X�W�K�R�U�L�]�L�Q�J��
Texas statute to deny voting rights, “because it seems to 
us hard to imagine a more direct and obvious infringement 
of the Fourteenth [Amendment].”).
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Heien �D�G�G�U�H�V�V�� �)�L�U�V�W�� �$�P�H�Q�G�P�H�Q�W�� �U�L�J�K�W�V�� �R�U�� �T�X�D�O�L�I�L�H�G��
immunity, let alone the obvious unconstitutionality of a 
months-long operation to jail a local reporter for asking 
�S�R�O�L�F�H�� �T�X�H�V�W�L�R�Q�V���� �,�I�� �´�>�W�@�K�H�� �)�R�X�U�W�K�� �$�P�H�Q�G�P�H�Q�W�� �W�R�O�H�U�D�W�H�V��
only reasonable mistakes,” Heien, 574 U.S. at 66, then it 
�G�R�H�V���Q�R�W���W�R�O�H�U�D�W�H���D�U�U�H�V�W�V���Z�K�H�U�H���W�K�H���V�R�O�H���E�D�V�L�V���I�R�U���S�U�R�E�D�E�O�H��
cause is the exercise of a familiar First Amendment 
�U�L�J�K�W���� �7�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W�·�V�� �F�R�Q�W�U�D�U�\�� �V�W�D�Q�G�D�U�G�� �X�S�H�Q�G�V��







31

to criminalize undoubted First Amendment rights. Snider 
v. City of Cape Girardeau, 752 F.3d 1149 (8th Cir. 2014). 
In Snider�����W�K�H���(�L�J�K�W�K���&�L�U�F�X�L�W���G�H�Q�L�H�G���T�X�D�O�L�À�H�G���L�P�P�X�Q�L�W�\��
�W�R���D�Q���R�I�À�F�H�U���Z�K�R���D�U�U�H�V�W�H�G���D���F�L�W�L�]�H�Q���I�R�U���W�U�\�L�Q�J���W�R���E�X�U�Q���W�K�H��
�$�P�H�U�L�F�D�Q���Á�D�J���D�Q�G���V�K�U�H�G�G�L�Q�J���L�W���Z�L�W�K���D���N�Q�L�I�H���E�H�F�D�X�V�H���´�K�H��
hated the United States.” Id. �D�W�� ������������ �7�K�H�� �R�I�À�F�H�U���� �O�L�N�H��
�W�K�H���/�D�U�H�G�R���R�I�À�F�L�D�O�V�����L�Q�Y�R�N�H�G���D�Q���D�X�W�K�R�U�L�]�L�Q�J���V�W�D�W�X�W�H�����R�Q�H��
�´�S�U�R�K�L�E�L�W�L�Q�J�� �Á�D�J�� �G�H�V�H�F�U�D�W�L�R�Q�µ���� �D�Q�G�� �F�R�Q�Y�L�Q�F�H�G�� �D�� �Q�H�X�W�U�D�O��
�P�D�J�L�V�W�U�D�W�H���W�R���L�V�V�X�H���D�Q���D�U�U�H�V�W���Z�D�U�U�D�Q�W����Id.  Applying this 
�&�R�X�U�W�·�V���G�H�F�L�V�L�R�Q���L�Q��Malley v. Briggs , the Eighth Circuit 
explained, “[a] reasonably competent officer in [the 
�R�I�À�F�H�U�·�V�@���S�R�V�L�W�L�R�Q���Z�R�X�O�G���K�D�Y�H���F�R�Q�F�O�X�G�H�G���Q�R���D�U�U�H�V�W���Z�D�U�U�D�Q�W��
should issue for the expressive conduct . . . Although it 
�L�V���X�Q�I�R�U�W�X�Q�D�W�H���D�Q�G���I�D�L�U�O�\���L�Q�H�[�S�O�L�F�D�E�O�H���W�K�D�W���W�K�H���H�U�U�R�U���Z�D�V��
not corrected by the county prosecutor or the magistrate 
�M�X�G�J�H���� �Q�R�� �Z�D�U�U�D�Q�W�� �V�K�R�X�O�G�� �K�D�Y�H�� �E�H�H�Q�� �V�R�X�J�K�W�� �L�Q�� �W�K�H�� �À�U�V�W��
place.” Id.  at 1157. 

Not only does Snider �K�D�U�P�R�Q�L�]�H�� �Z�L�W�K�� �L�W�V�� �V�L�V�W�H�U��
�F�L�U�F�X�L�W�V�·���G�H�F�L�V�L�R�Q�V���L�Q��Leonard, Jordan , and Mink , but it 
�D�O�V�R���V�K�R�Z�V���K�R�Z���W�K�H���)�L�I�W�K���&�L�U�F�X�L�W�·�V���U�X�O�H���J�U�D�Q�W�L�Q�J���Q�H�D�U���W�R�W�D�O��
�L�P�P�X�Q�L�W�\�� �L�I�� �R�I�À�F�H�U�V�� �R�E�W�D�L�Q�� �D�Q�� �D�U�U�H�V�W�� �Z�D�U�U�D�Q�W�� �V�T�X�D�U�H�O�\��
�F�R�Q�Á�L�F�W�V�� �Z�L�W�K�� �W�K�L�V�� �&�R�X�U�W�·�V�� �G�H�F�L�V�L�R�Q�� �L�Q��Malley. Malley 
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danger even more. See App. 51a (Higginson, J., dissenting) 
���H�[�S�O�D�L�Q�L�Q�J�� �K�R�Z�� �W�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W�� �P�D�M�R�U�L�W�\�� �R�Y�H�U�O�R�R�N�H�G��
�9�L�O�O�D�U�U�H�D�O�·�V���D�O�O�H�J�D�W�L�R�Q�V���D�E�R�X�W���W�K�H���/�D�U�H�G�R���R�I�À�F�L�D�O�V�·���G�H�À�F�L�H�Q�W��
�D�Q�G���P�L�V�O�H�D�G�L�Q�J���D�U�U�H�V�W���Z�D�U�U�D�Q�W���D�I�À�G�D�Y�L�W�V����
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be arrested for something. If the state could use these 
�O�D�Z�V���Q�R�W���I�R�U���W�K�H�L�U���L�Q�W�H�Q�G�H�G���S�X�U�S�R�V�H�V���E�X�W���W�R���V�L�O�H�Q�F�H���W�K�R�V�H��
�Z�K�R�� �Y�R�L�F�H�� �X�Q�S�R�S�X�O�D�U�� �L�G�H�D�V���� �O�L�W�W�O�H�� �Z�R�X�O�G�� �E�H�� �O�H�I�W�� �R�I�� �R�X�U��
First Amendment liberties  . . . .” Nieves, 139 S. Ct. at 
1730 (Gorsuch, J., concurring in part and dissenting in 
part). This case puts a face on that danger to the First 
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�D���À�Q�H���D�Z�D�L�W�V���W�K�R�V�H���Z�K�R���S�H�U�I�R�U�P���W�K�H���6�W�D�U���6�S�D�Q�J�O�H�G���%�D�Q�Q�H�U��
�Z�L�W�K���D�Q���L�P�S�U�R�S�H�U���D�P�R�X�Q�W���R�I���́ �H�P�E�H�O�O�L�V�K�P�H�Q�W�µ���R�U���́ �D�V���G�D�Q�F�H��
�P�X�V�L�F���µ���0�D�V�V�����*�H�Q�����/�D�Z�V���F�K���������������† �������,�Q���V�K�R�U�W�����Z�K�H�Q���S�X�E�O�L�F��
�R�I�À�F�L�D�O�V���Z�D�Q�W���W�R���W�D�U�J�H�W���D���F�U�L�W�L�F�����W�K�H�\���K�D�Y�H���D���E�R�W�W�R�P�O�H�V�V���Z�H�O�O��
�R�I���V�W�D�W�X�W�H�V���I�U�R�P���Z�K�L�F�K���W�R���G�U�D�Z��

�$�P�H�U�L�F�D�Q�V���K�D�Y�H���W�K�H�L�U���R�Z�Q���Z�H�D�S�R�Q���W�R���G�H�S�O�R�\���D�J�D�L�Q�V�W��
�W�K�R�V�H���D�E�X�V�H�V���R�I���S�R�Z�H�U�����6�H�F�W�L�R�Q���������������%�X�W���W�K�H���)�L�I�W�K���&�L�U�F�X�L�W�·�V��
�G�H�F�L�V�L�R�Q�� �W�K�Z�D�U�W�V�� �6�H�F�W�L�R�Q�� ���������·�V�� �U�H�P�H�G�\�� �I�R�U�� �X�Q�G�H�Q�L�D�E�O�H��
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�W�K�H���D�U�U�H�V�W���Z�D�U�U�D�Q�W���D�I�À�G�D�Y�L�W�V���K�L�Q�W�H�G���D�W���9�L�O�O�D�U�U�H�D�O���P�D�N�L�Q�J��
�W�K�U�H�D�W�V�����E�U�L�E�L�Q�J���R�I�À�F�H�U�V�����R�U���G�R�L�Q�J���D�Q�\�W�K�L�Q�J���H�O�V�H���F�O�R�V�H���W�R��
unprotected speech or independently illegal conduct. 
�1�R�U���G�R�H�V���W�K�L�V���F�D�V�H���L�Q�Y�R�O�Y�H���G�L�I�À�F�X�O�W���V�S�O�L�W���V�H�F�R�Q�G���S�R�O�L�F�L�Q�J��
�G�H�F�L�V�L�R�Q�V���� �L�W�� �L�Q�Y�R�O�Y�H�V�� �R�I�I�L�F�H�U�V�� �´�V�L�W�W�L�Q�J�� �D�W�� �W�K�H�L�U�� �G�H�V�N�V��
�G�U�D�I�W�L�Q�J���D�I�À�G�D�Y�L�W�V���µ���$�S�S���������D�����+�R�����-�������G�L�V�V�H�Q�W�L�Q�J����

�5�D�W�K�H�U�� �W�K�D�Q�� �D�O�O�R�Z�� �W�K�H�� �)�L�I�W�K�� �&�L�U�F�X�L�W�·�V�� �G�H�F�L�V�L�R�Q�� �W�R��
�H�U�R�G�H���I�R�X�Q�G�L�Q�J���S�U�L�Q�F�L�S�O�H�V�����W�K�L�V���&�R�X�U�W�·�V���)�L�U�V�W���$�P�H�Q�G�P�H�Q�W��
jurisprudence, and Section 1983 all at once, the Court 
should grant certiorari and make clear that Americans 
�K�D�Y�H�� �D�� �F�D�X�V�H�� �R�I�� �D�F�W�L�R�Q�� �Z�K�H�Q�� �R�I�À�F�L�D�O�V�� �D�E�X�V�H�� �V�W�D�W�H�� �S�H�Q�D�O��
codes to trample First Amendment rights. 

CONCLUSION

For all these reasons, the Court should grant 
certiorari. 10 

10. � � � :�K�L�O�H� � �W�K�L�V� � �F�D�V�H� � �Z�D�U�U�D�Q�W�V� � �U�H�Y�L�H�Z� � �J�L�Y�H�Q� � �W�K�H� � �L�P�S�R�U�W�D�Q�F�H� �
and recurrence of the issues involved, the Court at the very least 
�V�K�R�X�O�G���J�U�D�Q�W�����Y�D�F�D�W�H�����D�Q�G���U�H�P�D�Q�G���R�Q���9�L�O�O�D�U�U�H�D�O�·�V���)�L�U�V�W���$�P�H�Q�G�P�H�Q�W��
�U�H�W�D�O�L�D�W�L�R�Q�� �F�O�D�L�P�� ���Z�K�L�F�K�� �V�K�H�� �S�O�H�D�G�H�G�� �D�O�R�Q�J�V�L�G�H�� �K�H�U�� �G�L�U�H�F�W�� �)�L�U�V�W��
Amendment violation claim, App. 230a–237a), particularly if 
the Court reverses in Gonzalez v. Trevino, No. 22-1025 (argued 
Mar. 20, 2024). Reversal in Gonzalez �Z�R�X�O�G���E�H�D�U���R�Q���V�R�P�H���R�I���W�K�H��
issues here, as Villarreal alleged objective evidence of retaliation 
making probable cause irrelevant. See Nieves, 139 S. Ct. at 1727. 
�)�R�U���L�Q�V�W�D�Q�F�H���� �V�K�H���D�O�O�H�J�H�G���K�R�Z���O�R�F�D�O���R�I�À�F�L�D�O�V���K�D�G���Q�H�Y�H�U���H�Q�I�R�U�F�H�G��
�6�H�F�W�L�R�Q�� �������������F���� �L�Q�� �W�K�H�� �O�D�Z�·�V�� �������\�H�D�U�� �K�L�V�W�R�U�\���� �L�Q�F�O�X�G�L�Q�J�� �D�J�D�L�Q�V�W��
�O�R�F�D�O�� �M�R�X�U�Q�D�O�L�V�W�V�� �D�Q�G�� �P�D�Q�\�� �R�W�K�H�U�V�� �Z�K�R�� �D�V�N�� �/�D�U�H�G�R�� �R�I�À�F�L�D�O�V�� �I�R�U��
�L�Q�I�R�U�P�D�W�L�R�Q���D�Q�G���S�X�E�O�L�V�K���Z�K�D�W���W�K�R�V�H���R�I�À�F�L�D�O�V���V�K�D�U�H�����$�S�S�����������D�����������D����
241a–242a. As Judge Higginson explained, “there could be no 
better example of a crime never enforced than this one.” App. 55a.
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