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U.S. Supreme Court Justice Robert Jackson’s words were
a ringing affirmation of the freedoms of conscience and
expression that are central to American liberty.
Unfortunately, however, the notion that the government
may not dictate what people may express or believe
about controversial subjects has remained hotly contest-
ed. Those in power inevitably find it convenient to
restrict expression or even to dictate matters of con-
science in order to ensure a more “just,” “fair,” or “order-
ly” society or organization.

Today, one of the most likely places to find rules and reg-
ulations that restrict expression or dictate matters of con-
science is at one’s local college or university campus—
including at the 16 schools that comprise the University
of North Carolina System. As public institutions—agen-

cies of the State of North Carolina—the universities in
the UNC System are legally bound to uphold the First
Amendment rights of their students and faculty. They
are failing miserably. 

The Report on the State of the First Amendment in the
University of North Carolina System serves to educate
the public about the rampant abuse of First Amendmentort et



roughshod over these rights in the name of tolerance and
civility. Our research revealed that 13 out of the 16
schools in the UNC System have at least one policy that
both clearly and substantially restricts freedom of speech.
Two schools have at least one policy that could be used to
ban or excessively regulate protected speech. Only one
school—Elizabeth City State University—does not
maintain policies restricting the free expression of its stu-
dents and faculty. 

The following are some examples of unconstitutional
policies in force in the UNC System:

• Appalachian State University prohibits “insults”
and “taunts” directed at another person.

• Fayetteville State University prohibits “vulgar
language.”

• North Carolina Central University prohibits
“statements of intolerance.”

• UNC Greensboro prohibits “disrespect for
persons.”

• UNC Pembroke prohibits “offensive speech…of
a biased or prejudiced nature related to one’s per-
sonal characteristics, such as race, color, national
origin, sex, religion, handicap, age, or sexual ori-
entation.”

The Report concludes with several recommendations for
remedying the constitutional violations so prevalent in
the UNC System, either through the legislature or in the

courts. It is our hope that, in the wake of the publicity
generated by the Report, North Carolina’s institutions of
higher education will not remain content to maintain a
low standard in the area of fundamental American rights.
Neither our nation’s courts nor its people look favorably
upon restrictions on basic American freedoms.
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Today, one of the most likely places
to find rules and regulations that
restrict expression or dictate mat-
ters of conscience is at one’s local
college or university campus—
including at the 16 schools that
comprise the University of North
Carolina System.



This Report summarizes the First Amendment rights of
students and faculty at North Carolina’s state-funded
institutions of higher education, and the ways in which
many of these institutions have violated these rights by
promulgating and enforcing unconstitutional speech
codes and student organization nondiscrimination poli-
cies.

This Report consists of three sections: first, an overview
of First Amendment law as it relates to North Carolina’s
public universities; second, a school-by-school analysis of
policies restricting freedom of speech and association in
the University of North Carolina System; and finally, a
set of recommendations for remedying these violations.
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Despite numerous court decisions overturning speech
codes at public colleges and universities, the majority of
these institutions still maintain unconstitutional speech
codes. Public universities in North Carolina are no
exception: of the 16 institutions comprising the
University of North Carolina System, 13 institutions
have at least one policy that both clearly and substantial-
ly restricts freedom of speech.

A “clear” restriction is one that unambiguously infringes
on what is or should be protected expression. In other
words, the threat to free speech is obvious on the face of
the policy and does not depend on how the policy is
applied. A “substantial” restriction on free speech is one
that is broadly applicable to important categories of cam-
pus expression.

Two schools have at least one policy that could be used to
ban or excessively regulate protected speech. These
restrictions will be discussed in greater detail later in this
Report. Only one school—Elizabeth City State
University—does not maintain policies restricting the
free expression of its students and faculty. This is laud-
able, and Elizabeth City should serve as a model for the
rest of the schools in the University of North Carolina
System.

Federal Anti-Harassment Law

Anti-harassment policies are among the worst offenders
in the realm of campus speech codes. Colleges and uni-
versities often try to justify these policies by arguing that
federal law requires them to prevent harassment on their
campuses. Title VI of the Civil Rights Act (which bans
race-based discrimination at institutions receiving feder-
al funds) and Title IX of the Education Amendments of
1972 (which bans sex-based discrimination in higher
education) require schools to protect students against
harassment. However, Title VI and Title IX do not—in
fact, cannot—prohibit speech that the First Amendment
protects. Rather, courts and federal agencies have limited
harassment law, as it applies to students, to speech or
conduct based on protected categories that is so repeat-
ed, pervasive, or severe that it actually prevents another
person from obtaining an education.

As the Supreme Court stated, for student conduct to
constitute constitutionally unprotected harassment, it
must be “so severe, pervasive, and objectively offensive
that it effectively bars the victim’s access to an education-

al opportunity or benefit.” Davis v., or—n-



Overbreadth and Vagueness

The main constitutional problems with college and uni-
versity speech codes are overbreadth and vagueness. 

Overbreadth

Speech cannot be prohibited simply because someone
might find it offensive. According to the U.S. Supreme
Court, for conduct to constitute harassment, it must be
both “severe or pervasive enough to create an objectively
hostile or abusive work environment—an environment
that a reasonable person would find hostile or abusive”
and “subjectively perceive[d]” as harassment. Harris v.
Forklift Systems, 510 U.S. 17, 21–22 (1993).
Unfortunately, many colleges and universities have aban-
doned the “objectively hostile” requirement and base
punishment only upon whether conduct is subjectively
perceived by another person as harassing or offensive.
Many harassment policies prohibit verbal conduct that











‘threat’ to an individual’s academic efforts.” Id. Although
the Doe decision is not binding on North Carolina, it











UNC Charlotte maintains a “sexual harassment preven-
tion brochure” that provides examples of “verbal offen-
sive behavior.” These include “sexual innuendos and
comments” and “jokes about sex or gender in general.”
This interpretive guide to UNC Charlotte’s otherwise
appropriate sexual harassment policy renders the policy
unconstitutional, as it prohibits protected speech such as
sexual innuendos, sexual comments, and jokes about sex
or gender. Again, while these types of communication











The foregoing Report illustrates the unfortunate reality
that North Carolina’s state-supported institutions of
higher education are, in many cases, failing to uphold
the most basic constitutional rights of their students 
and faculty.

In numerous cases across the country, federal courts have
held that public universities’ speech codes are unconsti-
tutional. And a federal court in North Carolina recently
held that the nondiscrimination policy in force at many
North Carolina institutions is likely unconstitutional as
well. North Carolina’s public colleges and universities
should know that it is unlikely—if not impossible—that
most of the policies discussed in this Report could sur-
vive a constitutional challenge. 

Unconstitutional restrictions of fundamental American
freedoms are, of course, not confined to North Carolina’s
colleges and universities alone—this is a national scan-
dal. Nonetheless, North Carolina’s institutions of higher
education should not be content to maintain a low stan-
dard in the area of fundamental American rights.

While North Carolina’s state-funded institutions of
higher education might seem at times to believe that

they exist in a vacuum, the truth is that neither our
nation’s courts nor its people look favorably upon speech
codes or other restrictions on basic freedoms.
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The information contained in this Report was gathered from the
University of North Carolina System schools’ websites and from
printed materials and was last checked in December 2005. The
Pope Center for Higher Education Policy and the Foundation for
Individual Rights in Education are not responsible either for
changes made to the policies after this date or for changes that
were made but not applied to the language of the policies before
this date. Excerpted text reflects our judgment about what will be
of interest to the general public. The excerpted text is only a small
portion of a campus’ policies. All policies cited in the Report are
on file with the Foundation for Individual Rights in Education.


